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In the Superior Court of the State of California in

and for the County of Los Angeles

No. 492465

BOWER-GIEBEL WHOLESALE CO., a co-

partnership, composed of EARL E. BOWER &

WALTER HAMILTON BOWER,
Plaintiff,

vs.

SEARS-ROEBUCK & CO., a Corporation, DOE
ONE AND DOE TWO,

Defendants,

COMPLAINT

MONEY

I.

That the true names of defendants Doe One and

Doe Two, are unknown to plaintiff who prays leave

to amend this complaint by inserting said true

names herein when same are ascertained.

II.

That at all times herein mentioned the plaintiff

was, and now is, a co-partnership composed of Earl

E. Bower & Walter Hamilton Bower, who have

heretofore filed with the County Clerk of Los Ange-

les County, State of California, their business cer-

tificate showing the ownership of such business, and

have published said certificate as required by and

in compliance with Section 2466 and 2468 of the

Civil Code of the State of California. [2]
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III.

That the defendant, Sears-Roebuck & Co., is a

corporation duly organized and existing under and

by virtue of the laws of the State of New York and

that it has filed, and is duly authorized to do busi-

ness in the State of California and has filed a copy

of its certificate in the County of Los Angeles.

IV.

That the transaction herein sued upon were con-

tracted for and payable in the County of Los Ange-

les, State of California.

V.

That within two years last past, defendants be-

came indebted to plaintiff for goods, wares and

merchandise sold and delivered to and services

rendered to defendants at their special instance

and request, in the agreed and reasonable value of

$7,738.99, which said sum defendants promised to

pay together with interest thereon at the rate of

7% per annum from January 14th, 1944.

VI.

That demand has been made for payment of said

sum, but that no part thereof has been paid and

the whole thereof remains due, owing and unpaid.

For a Second Cause of Action, Plaintiff alleges:

I.

Realleges all the allegations of Paragraphs I,

II, III, IV and VI of the First Cause of Action

as if herein specifically pleaded.
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II.

That within four years last i3ast the defendants

became indebted to plaintiff for a balance due upon

an open book account in the sum of $7,738.99 which

amount defendants agreed to pay together with

interest thereon at the rate of 7% per annum from

January 14, 1944. [3]

For a Third Cause of Action, Plaintiff alleges:

I.

Realleges all the allegations of Paragraphs I,

II, III, IV and VI of the First Cause of Action as

if herein specifically pleaded.

II.

That within four years last past an account was

stated between plaintiff and defendants, whereby

the sum of $7,738.99 was found to be due to plain-

tiff from defendants, which said sum defendants

then agreed to pay together with interest thereon

at the rate of 7% per annum from January 29th,

3944.

Wherefore, plaintiff prays judgment against the

defendants and each and all of them in the sum of

$7,738.99 with interest thereon at the rate of 7%
per annum from January 29, 1944 ; for costs of suit

incurred herein and for such other and further

relief as to the Court may seem just and proper in

the premises.

(Signed) JEROME D. ROLSTON

Attorney for Plaintiff [4]
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State of Calironiia,

County of Los Angeles—ss.

Earl E. Bower, being by nie first duly sworn, de-

poses and says that he is the partner of the plain-

tiff in the above entitled action; that he has read

the foregoing Complaint and knows the contents

thereof ; and that the same is true of his own knowl-

edge, except as to the matters which are therein

stated upon information or belief, and as to those

matters that he believes it to be true.

(Signed) EARL E. BOWER
Subscribed and sworn to before me this 6th day

of April, 1944.

[Seal] JEROME D. ROLSTON
Notary Public in and for the Comity of Los Ange-

les, State of California.

[Endorsed] : Filed April 12, 1944. [5]

[Title of Superior Court and Cause.]

PETITION FOR REMOVAL

Petition for Removal of Cause to the United States

District Court for the Southern District of

California, Central Division.

To the Superior Court of the State of California

in and for the County of Los Angeles

:

Your petitioner, Sears-Roebuck and Co., defend-

ant in the above entitled cause, respectfully shows

to this Court:
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1. The above-entitled suit has been brought in

this Court and is now pending therein.

2. Said action is of a civil nature at law and is

brought to recover damages for breach of contract.

3. The controversy in said suit is between citi-

zens of different states in that Bower-Giebel Whole-

sale Co., a co-partnership composed of Earl E.

Bower and Walter Hamilton Bower, and each of

said partners, was, at the time of the commencement

of said suit in this court, and still is, a citizen of

the State of California, and your petitioner, Sears-

Roebuck and Co., was, at the time of the commence-

ment of this action, and still is, a foreign corpora-

tion created and existing under the laws of the

Stated of New York, and was and still is a resident

and citizen of the State of New York and a non-

resident of the State of California.

4. Said action is one in which the District Courts

of the United States are given original jurisdic-

tion. [6]

5. That the time within which your petitioner

is required by the laws of this State and the rules

of this Court to answer or plead to the Complaint

in the above-entitled action has not yet expired.

6. The value of the matter in controversy in said

actioh exceeds $3,000, exclusive of interest and

costs, as appears from the allegations of plaintiff's

complaint.

7: Petitioner presents herewith a bond with

good and sufficient surety that it will enter in the
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Distri<-t Court of the United States for the Soutlierii

District of California, Central Division, within

thirty days of the date of filing of this petition, a

certified copy of the record in this suit and that he

will pay all costs that may be awarded by said Dis-

trict Court in case the said Court shall hold that

this suit was wrongfully or improperly i-emoved

thereto.

8. Prior to the filing of this petition and of said

bond for the removal of said cause, written notice

of intention to file the same was given by petitioner

to the plaintiff as required by law% a true copy of

which, with proof of service of the same, is attached

hereto.

Wherefore, petitioner prays that this Court pro-

ceed no further herein except to make an order of

removal as required by law and to accept said

surety and bond and to cause the record herein to

be removed into said District Court of the United

States within and for the Southern District of the

State of California, Central Division, according to

the statute in such cases made and provided.

Dated: May 5th, 1944.

SEARS-ROEBUCK AND CO.

By JOHN L. WHEELER
Attorney for Petitioner [7]

State of California,

County of Los Angeles—ss.

John L. Wheeler being by me first duly sworn,

deposes and says: That he is the attorney for the
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Petitioner; that petitioner is unable to make the

verification because it is a foreign corporation and

is absent from said county; for that reason affiant

m.akes this verification on petitioner's behalf in the

above entitled action; that he has read the fore-

going Petition for Removal and knows the contents

thereof ; and that the same is true of his own knowl-

edge, except as to the matters which are therein

stated upon his information or belief, and as to

those matters that he believes it to be true.

JOHN L. WHEELER

Subscribed and sworn to before me this 5th day

of May, 1944.

[Seal] DOROTHY MOSS
Notary Public in and for the County of Los Ange-

les, State of California

My Commission expires Nov. 25, 1946.

(Affidavit of Service by Mail attached.)

[Endorsed] : Filed May 6, 1944. [8]

[Title of Superior Court and Cause.]

BOND ON REMOVAL

Know All Men By These Presents, That Sears-

Roebuck & Co., a corporation, as Principal, and the

American Employers' Insurance Company, a cor-

poration organized and existing under and by vir-

tue of the laws of the State of Massachusetts, and

dulv authorized to transact business in the State
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of California, as Surety, aro held and firmly bound

unto Bower-Giebel Wholesale Co., Plaintiff in the

above entitled action, their successors or assigns,

in the sum of Five Hundred and No/100 Dollars

($500.00), lawful money of the United States of

America, for the payment of which well and truly

to be made, we bind ourselves, our successors and

assigns, jointly and severally, firmly by these

presents.

The condition of the above obligation is such,

That

Whereas, Sears-Roebuck & Co., a corporation, the

Defendant in the above entitled action, has applied,

or is about to apply by petition to the Superior

Court of the State of California, in and for the

County of Los Angeles, for the removal of a certain

cause therein pending wherein Bower-Giebel Whole-

sale Co., is the Plaintiff, and Sears-Roebuck & Co.

is the Defendant, to the District Court of the United

States for the Southern District of California, Cen-

tral Division, for further proceedings on the ground

in said petition set forth, and that all further pro-

ceedings in said action be stayed.

Now, Therefore, if the above named Defendant

shall within [10] thirty (30) days from and after

the date of the filing of said petition, enter in said

District Court of the United States for the South-

ern District of California, Central Division, a duly

certified copy of the record in the above entitled

action, and shall pay or cause to be paid, all costs

that may be awarded therein by the said District
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Court of the United States, if such Court shall hold

that such suit was wrongfully and improperly re-

moved thereto, then this obligation to be void;

otherwise to remain in full force and effect.

Dated and signed this 5th day of May, 1944.

[Seal] AMERICAN EMPLOYERS ' IN-

SURANCE COMPANY
(Signed) By P. J. GAUTHIER

Attorney-in-fact

State of California,

County of Los Angeles—ss.

On this 5th day of May, A.D., 1944, before me,

Gladys M. Cooney, a Notary Public in and for said

County and State, personally appeared P. J.

Gauthier known to me to be the person whose name

is subscribed to the within Instrument, as the At-

torney-in-fact of American Employers' Insurance

Company, and acknowledged to me that he sub-

scribed the name of American Employers' Insur-

ance Company thereto as principal and his own
name as Attorney-in-fact.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] GLADYS M. COONEY,
Notary Public in and for said County and State

My commission expires Feb. 10, 1945.

The premium charged for this bond is $10.00 per

annum for the term thereof.
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Bond approved May 15, 1944.

A. E. PAONESSA
Judge

Approved this 12th day of May, 1944.

H. C. SHEPHERD
Court Commissioner [11]

In the Superior Court of the State of California

In and for the County of Los Angeles

Honorable Alfred E. Poanessa, Judge Presiding.

[Title of Cause.]
• <

'

MINUTE ORDER
(Entered May 15, 1944)

Petition and Bond of defendant Sears-Roebuck

and Company for Removal to United States Dis-

trict Court, Southern District of California, Cen-

tral Division, comes on for hearing; Jerome D.

Rolston appearing as attorney for the plaintiff and
John L. Wheeler for the defendant. Said matter
is continued to May 15, 1944, Notice waived. [12]
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In the Sufjerior Court of the State of California

In and for the County of Los Angeles

Honorable Alfred E. Paonessa, Judge Presiding.

[Title of Cause.]

MINUTE ORDER
(Entered May 18, 1944)

Petition and Bond of defendant Sears-Roebuck &
Company for Removal to the United States District

Court, Southern District of California, Central

Division, comes on for hearing; Jerome D. Rolston

appearing at attorney for the plaintiff and John L.

Wheeler for defendant moving. Petition is granted

and Bond approved. [13]

[Title of Superior Court and Cause.]

ORDER OF REMOVAL TO UNITED STATES
DISTRICT COURT

Good cause appearing and there having been pre-

sented to the Court a petition and bond in due form

for removal of the above entitled action to the Dis-

trict Court of the United States for the Southern

District of California, Central Division, and it fur-

ther ai^pearing that written notice of said petition

and bond for removal has been given plaintiff in the

above entitled action prior to filing the same.

Now, Therefore, It Is Ordered:

1. That said petition for removal be and the
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same hereby is granted, that the above entitled

action be and the same hereby is removed to the

District Court of the United States for the South-

ern District of California, Central Division.

2. That said bond presented herewith be and the

same hereby is approved.

3. That the Clerk of this Court be and he here-

by is ordered and directed to prepare a certified

transcript and copy of the record herein to be filed

with the said District Court of the United States

in the manner and form as provided by law in such

case.

4. That all proceedings in this Court in said

cause be stayed.

Dated: May 15th, 1944.

A. E. PAONESSA,
Judge of the Superior Court

[Endorsed]: Filed May 15, 1944. [14]

State of California,

County of Los Angeles—ss.

I, J. F. Moroney, County Clerk and Clerk of

the Superior Court in and for the Coimty and State

aforesaid, do hereby certify the foregoing copies of

documents consisting of the Complaint, Notice of

hearing and tiling petition for removal, Petition for

Removal, Bond on Removal, Minute Order of May
11, 1944, continuing hearing. Minute Order of May
15, 1944, granting petition for removal, and written

Order for Removal to the District Court of the
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United States for the Southern District of Califor-

nia (Central Division), in the action of Bower-

Giebel Wholesale Co., a co-partnership, composed of

Earl E. Bower & Walter Hamilton Bower vs. Sears-

Roebuck & Co., a corporation, et al, to be a full, true

and correct copy of all of the original documents on

file and/or of record in this office in the above en-

titled action to and including the date the motion

was granted for Removal to the District Court of

the United States, and that I have carefully com-

pared the same with the original.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of the Superior Court this

2nd day of June, 1944.

J. F. MORONEY
County Clerk and Clerk of the Superior Court of

the State of California, in and for the County

of Los Angeles

By S. M. MILEY
Deputy

[Endorsed]: Filed June, 1944.[15]
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In the District Court of the United States, South-

em District of California, Central Division

No. 3676-Y

BOWER-GIEBEL WHOLESALE CO., a co-

partnership, composed of EARL E. BOWER
& WALTER HAMILTON BOWER,

Plaintiff,

vs.

SEARS-ROEBUCK AND CO., a Corporation,

DOE ONE AND DOE TWO,
Defendants.

ANSWER TO COMPLAINT AND
COUNTERCLAIM

Comes Now the defendant, Sears-Roebuck and

Co., and answering the complaint herein, admits,

denies and alleges as follows:

I.

Alleges that the true and correct name of this

answering defendant is Sears-Roebuck and Co.

II.

Answering Paragraphs II, III and IV of said

complaint, admits the allegations thereof.

III.

Answering Paragraphs V and VI, denies gen-

erally and specifically said paragraphs and each

and every allegation therein contained. [16] Fui'-

ther answering said paragraphs, denies that the de-
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fendaiit was or is indebted to the plaintiff as alleged,

or otherwise, or at all, or in the amount alleged, or

in any other amount.

Answering Plaintiff's Second Cause of Action,

this answering Defendant admits, denies and

alleges

:

I.

Answering Paragraph I of said Second Cause of

Action, admits Paragraphs I, II, III and IV of

plaintiff's first cause of action realleged in said

paragraph; denies generally and specifically Para-

graph VI of the first cause of action realleged in

Paragraph I and each and every allegation therein

contained. Further answering said paragraph,

denies that the defendant was or is indebted to the

plaintiff as alleged, or otherwise, or at all, or in the

amount alleged, or in any other amount.

II.

Answering Paragraph II, denies generally and

specifically said paragraph and each and every

allegation therein contained; and further answer-

ing said paragraph denies that the defendant was

or is indebted to the plaintiff as alleged or other-

wise, or at all, or in the amount alleged, or in any

other amount.

Answering Plaintiff's Third Cause of Action, this

answering Defendant admits, denies and alleges:

I.

Answering Paragraph I of said Third Cause of
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Action, admits Paragi'a])hs I, II, III and IV of

plaintiff's first cause of action realleged in said

paragraph; denies generally and specifically Para-

graph VI of the first cause of action realleged in

Paragraph I and each and every allegation therein

contained. Further answering said paragraph,

denies that the defendant was or is indebted to the

plaintiff as alleged, or otherwise, or at all, or in the

amount [17] alleged, or in any other amount.

II.

Answering Paragraph II, denies generally and

specifically said paragraph and each and every

allegation therein contained. Further answering

said paragraph, denies that the defendant w^as or

is indebted to the plaintiff as alleged or otherwise,

or at all, or in the amount alleged, or in any other

amount.

COUNTERCLAIM

The defendant, for counterclaim herein, alleges:

I.

That the plaintiff, Bower-Giebel Wholesale Co.,

a co-partnership, composed of Earl E. Bower and

Walter Hamilton Bower, is and has been for some

time past engaged in the sale of candy and other

confections in the County of Los Angeles.

11.

That the defendant, Sears-Roebuck and Co., is

and has been for some time past engaged in the

sale of general merchandise at retail, including
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candy and confections in the County of Los Ange-

les; that the plaintiff, knowing of the retail busi-

ness in which the defendant w^as and is engaged

and knowing that the defendant desired to purchase

candy to be used in defendant's retail business, on.

or about October 20th, 1943, sold to the defendant

28,000 pounds of chocolate pecan fudge to be used

by the defendant in said retail business to the

knowledge of the plaintiff; and the plaintiff then

and there warranted the same to be of merchant-

able quality and in all respects fit and proper for

such use.

III.

That the defendant relied upon said warranty

and attempted to [18] use said candy for the pur-

pose aforesaid, but that the same, when offered for

sale, proved unfit for sale at retail in that it was

moldy and otherwise unsuited for sale in defend-

ant's retail business.

IV.

That as soon as said unfitness was ascertained,

defendant notified the plaintiff thereof.

V.

That said fudge, as warranted, had a reasonable

value to the defendant of 89c per pound for pur-

poses of sale in defendant's retail business; that by

reason of the unfitness of said candy for the pur-

pose of sale at retail by defendant, defendant was

and is damaged in the sum of $10,358.02.
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For a second, separate and further Cause of

Counterclaim, Defendant alleges:

I.

That the plaintiff, Bower-Giebel Wholesale Co.,

a co-partnership, composed of Earl E. Bower and

Walter Hamilton Bower, is and has been for some

time past engaged in the sale of candy and other

confections in the County of Los Angeles.

II.

That the defendant, Sears-Roebuck and Co., is

and has been for some time past engaged in the

sale of general merchandise at retail, including

candy and confections, in the County of Los Ange-

les; that the plaintiff, knowing of the retail busi-

ness in which the defendant was and is engaged

and knowing that the defendant desired to pur-

chase candy to be used in defendant's retail busi-

ness, on or about October 20th, 1943, sold 28,000

pounds of chocolate pecan fudge to be used by the

defendant in said retail business to the knowledge

of the plaintiff; and the plaintiff then and there

warranted, in accordance [19] with the established

custom and usage of said confectionary trade in

the County of Los Angeles, that the same was of

m.erchantable quality and in all respects fit and

proper for sale by defendant in its retail business.

III.

That the defendant relied upon said warranty

and attempted to use said candy for the purpose

aforesaid, but that the same, when offered for sale.
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proved unfit for sale at retail in that it was moldy

and otherwise unsuited for sale in defendant's re-

tail business.

IV.

That as soon as said unfitness was ascertained,

defendant notified the plaintiff thereof.

V.

That said fudge, as warranted, had a reasonable

value to the defendant of 89c per pound for pur-

poses of sale in defendant's retail business; that

by reason of the unfitness of said candy for the

purpose of sale at retail by defendant, defendant

w^as and is damaged in the sum of $10,358.02.

For a third, separate and further Cause of

Counterclaim, Defendant alleges:

I.

That the plaintiff, Bower-Giebel Wholesale Co.,

a co-partnership, composed of Earl E. Bower and

Walter Hamilton Bower, is and has been for some

time past engaged in the sale of candy and other

confections in the County of Los Angeles.

II.

That the defendant, Sears-Roebuck and Co., is

and has been for some time past engaged in the

sale of general merchandise at [20] retail, includ-

ing candy and confections, in the County of Los

Angeles; that the plaintiff, knowing of the retail

business in which the defendant was and is en-

gaged and knowing that the defendant desired to



Sears-Roebuck d- Co. 21

purchase candy to be used in defendant's retail

business, on or about October 20th, 1943, sold 28,000

pounds of chocolate pecan fudge to be used by the

defendant in said retail business to the knowledge

of the plaintiff; and the plaintiff then and there

expressly warranted the same to be of merchantable

quality and in all respects tit and proper for such

use.

III.

That the defendant relied upon said warranty

and attempted to use said candy for the purpose

aforesaid, but that the same, when offered for sale,

proved unfit for sale at retail in that it was moldy

and otherwise unsuited for sale in defendant's re-

tail business.

IV.

That as soon as said unfitness was ascertained,

defendant notified the plaintiff thereof.

V.

That said fudge, as warranted, had a reasonable

value to the defendant of 89c per pound for pur-

poses of sale in defendant's retail business; that

by reason of the unfitness of said candy for the

purpose of sale at retail by defendant, defendant

was and is damaged in the sum of $10,358.02.

For a fourth, separate and further Cause of

Counterclaim, defendant alleges:

I.

That the plaintiff, Bower-Giebel Wholesale Co.,

a co-partnership, composed of Earl E. Bower and
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Walter Hamilton Bower, is and [21] has been for

some time past engaged in the sale of candy and

other confections in the Comity of Los Angeles.

II.

That the defendant, Sears-Roebuck and Co., is

and has been for some time past engaged in the sale

of general merchandise at retail, including candy

and confections, in the County of Los Angeles ; that

on or about October 20th, 1943, the plaintiff offered

to sell to the defendant 28,000 pounds of chocolate

pecan fudge, and then and there produced and ex-

hibited to the defendant certain samples of such

chocolate pecan fudge so to be purchased by the

defendant, and as an inducement to the defendant

to make such purchase warranted and agreed that

the 28,000 pounds of chocolate pecan fudge should

be in all respects equal to the said samples.

III.

That the defendant, after examining said samples,

purchased of the plaintiff 28,000 pounds of choco-

late pecan fudge, and relying upon the plaintiff's

said warranty and representation, agreed to pay

therefor the sum of $15,400.00.

IV.

That during the period from November 16th,

1943, until on or about December 6th, 1943, plain-

tiff delivered to and defendant accepted the delivery

of said 28,000 pounds of chocolate pecan fudge ; that

upon examination defendant found and discovered

that a substantial part of said fudge did not con-
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form in quality to the sample and was not of mer-

chantable quality but was in fact unsuitable and

unfit for sale by defendant in its retail business.

V.

That defendant notified plaintiff of the character

and condition of said candy as aforesaid; that de-

fendant refused to take any action with reference

to the candy. [22]

VI.

That said chocolate pecan fudge had a reasonable

value of 89c per pound to defendant in its retail

business if it was of a merchantable quality and

free from defect, as shown by the samjile; that by

reason of its defective character and the failure of

the 28,000 pounds of candy to conform with the

quality and character of the sample, defendant was

and is damaged in the sum of $10,358.02.

Wherefore, defendant prays judgment against

the plaintiff in the sum of $10,358.02, with interest

thereon at the rate of 6% per annum, for costs of

suit incurred herein, and for such other and fur-

ther relief as to the court may seem just and proper

in the premises.

JOHN L. WHEELER,
Attorney for Defendant

Dated: June 8th, 1944.

(Duly verified.)

(Acknowledgment of Service attached.)

[Endorsed] : Filed June 9, 1944. [23]
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[Title of District Court and Cause.]

REPLY TO COUNTER-CLAIM

Comes Now the Plaintiff and replying to the

Counter-claim of the defendants, admit, denies and

alleges

:

I.

Answering Paragraph I of the First counter-

claim, plaintiff admits each and every allegation

contained therein.

11.

Answering Paragraph II of the First counter-

claim, plaintiff denies generally and specifically each

an devery allegation contained in the last clause,

beginning at Line 27, Page 3 of said Paragraph and

further denies that they made any warranty of any

type or description in connection with said merchan-

dise; further answering said Paragraph, plaintiff

admits all other allegations contained therein.

III.

Answering Paragraph III of the First counter-

claim, plaintiff denies generally and specifically each

and every allegation contained therein [26] and in

this respect allege that the defendant relied solely

upon their experience in connection with the sale of

similar merchandise.

IV.

Answering Paragraphs IV and V of the First

counter-claim, plaintiff denies generally and spe-

cifically each and every allegation contained therein

and further denies that defendant was damaged in

the sum of $10,358.02 or any other sum or at all.
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V.

Answering Paragraph I of the Second Cause of

counter-claim, plaintiff admits the allegations con-

tained therein.

VI.

Answering Paragraph II of the Second Cause of

counter-claim, plaintiff denies generally and spe-

cifically each and every allegation contained in the

last clause, beginning at Line 32, Page 4 of defend-

ants Answer and counter-claim; further answering

said Paragraph, plaintiff admits the other allega-

tions contained therein.

VII.

Answering Paragraph III of the Second cause of

counter-claim, i^laintiff denies generally and spe-

cifically contained therein and in this respect allege

that the defendant relied solely upon their experi-

ence in connection with the sale of similar merchan-

dise.

VIII.

Answering Paragraph IV of the Second cause of

counter-claim, plaintiff denies generally and spe-

cifically each and every allegation contained therein

and further denies that defendant was damaged in

the sum of $10,358.02 or in any other sum or at all.

IX.

Answering Paragraph I of the Third cause of

counter-claim, plaintiff admits the allegations con-

tained therein.
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X.

Answering Paragraph II of the Third cause of

counter-claim, plaintiff denies generally and spe-

cifically each and every allegation contained [27] in

the last clause, beginning at Line 7, Page 6 of de-

fendants Answer and counter-claim; further an-

swering said Paragraph, plaintiff admits the other

allegations contained therein.

XI.

Answering Paragraph III of the Third cause of

counter-claim, plaintiff denies generally and spe-

cifically each and every allegation contained therein

and in this respect allege that the defendant relied

solely upon their experience in connection with the

sale of similar merchandise.

XII.

Answering Paragraph IV of the Third cause of

counter-claim, plaintiff denies generally and spe-

cifically each and every allegation contained therein

and further denies that defendant was damaged in

the sum of $10,358.02 or in any other sum, or at all.

XIII.

Answering Paragraph I of the Fourth cause of

counter-claim, plaintiff admits each and every alle-

gation contained therein.

XIV.

Answering Paragraph II of the Fourth cause of

counter-claim, plaintiff' denies generally and spe-

cifically each and every allegation contained in the
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last clause, beginning at Line 11, Page 7 of said

Paragraph and further denies that they made any

warranty of any type or description in connection

with said merchandise; further answering said

Paragraph, plaintiff admits all other allegations

contained therein.

XV.

Answering Paragraph III of the Fourth cause

of counter-claim, plaintiff admits that defendant

examined the samples and purchased the fudge

therein described and further admit that defendant

agreed to pay therefor, the sum of $15,400.00; fur-

ther answering said paragraph, plaintiff denies gen-

erally and specifically each and every other allega-

tion contained therein.

XVI.

Answering Paragraph IV of the Fourth cause of

counter-claim, plaintiff admits that it delivered and

defendant accepted delivery of the said [28] 28,000

pounds of chocolate pecan fudge between November

16th, 1943, and December 6th, 1943, but further

answering said Paragraph the plaintiff denies gen-

erally and specifically each and every other allega-

tion contained therein.

XVII.

Answering Paragraph V and VI of the Foui-th

Cause for counter-claim, plaintiff denies generally

and specifically each and every allegation contained

therein and further denies that defendant was dam-

aged in the sum of $10,358.02 or in any other sum,

or at all.
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As and For an Affirmative Defense to the Coun-

ter-Claim and Each and All of Them, Plaintiff

Alleges

:

I.

That defendant has been in the retail business for

many years and during its experience has retailed

similar items to the one herein involved and defend-

ant is familiar with its characteristics and with the

case that should be exercised in preserving such

merchandise.

II.

That if any of the candy referred to in each of the

counter-claims contained in defendants answer was

unfit, unsalable or not in merchantable condition or

quality, such fact was a sole, direct and proximate

result of the defendants negligence in handling same

after they received and accepted same.

As and For a Second, Separate and Affirmative

Defense to the Counter-Claim and Each and All of

Them, Plaintiff Alleges:

I.

That each and all of said counter-claims fail to

state a Cause of action for counter-claim.

As and For a Third, Separate and Affirmative

Defense to the Counter-Claim and Each and All of

Them, Plaintiff Alleges:

I.

Tilat each and all of the counter-claims are barred

by laches.
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As and For a Fourth, Se])arate and Aftirmative

Defense to the Counter-Claini and Each and All of

Them, Plaintiff Alleges : [29]

I.

That defendants waived its claims, if any they

had, by their acts and conduct after receiving and

accepting the merchandise described in each and all

of said counter-claim.

As and For a Fifth, Separate and Affirmative

Defense to the Counter-Claim and Each and All of

Them, Plaintitf Alleges

:

I.

That defendant is estopped from now asserting

each and every claim set forth in its counter-claim

and each and all of them by reason of their acts and

conduct after receiving, accepting and examining

the merchandise described in said counter-claim.

Wherefore: Plaintiff jjrays Judgment be ren-

dered in favor of Plaintiff upon its complaint on lile

herein and against the defendant and that defendant

take nothing by virtue of its counter-claim on file

herein.

(Signed) JEROME D. ROLSTON

Attorney for Plaintiff

(Duly Verified.)

(Affidavit of Service by Mail attached.)

[Endorsed] : Filed Aug. 11, 1944. [30]
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[Title of District Court and Cause.]

DECISION AND ORDER FOR JUDGMENT

The above-entitled cause, heretofore tried, argued

and submitted, is now decided as follows

:

Judgment is ordered for the defendant on its

counter-claim for the sum of $5320.00, representing

the difference between the price paid,—fifty cents

per pound—and the value of the rejected candy to

the defendant and counter-claimant,—namely, sixty-

nine cents per pound.

I am of the view that whether the facts are con-

sidered on the basis of the warranty of fitness under

the California Code [California Civil Code, Sec.

1735, Subdivision 2] or the express conditions of the

purchase order, or whether they be considered as a

sale by sample [under Section 1736 of the California

Civil Code], the candy rejected was not merchant-

able and was not up to standard or sample. The

evidence is quite clear that the shipment to defend-

ant was [33] part of another and larger shipment

by the manufacturer to the plaintiff, that the plain-

tiff, on the basis of the very deficiencies of which the

defendant complained, made complaint to the manu-

facturer who made a substantial adjustment in the

price of the candy. In fact, I am of the view that

but for the fact that the plaintiff here felt they were

injured by what they called the defendant's waiver,

no question v/ould have been raised as to the defend-

ant's claim. It is inconceivable that a wholesaler

should receive an adjustment from a manufacturer
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and not pass it on to the retailer, it was quite ap-

parent during the trial of the case that the reason

this was not done here was because the plaintiff, and
especially Mr. Bower, felt that the adjustment was
made after payments by the defendant on certain

invoices had been allowed to go through. And plain-

tiff's chief witness (Mr. Bower) felt that the ad-

justment did not include the candy sent to the de-

fendant, because the invoices for them had been

paid. But the evidence of the witness Pocius, the

representative of the manufacturer, who came here

from Chicago for the purpose, clearly showed that

the adjustment was as to the whole shipment includ-

ing the shipment to the defendant. Mr. Pocius tes-

tified that rather than pick up all invoices, some of

which had been paid, in order to make an adjust-

ment, they agreed on two flat rates as a basis for

adjustment on the invoices which had not been paid.

The attitude of the plaintiff was, no doubt, moti-

vated by the thought that the defendant, by continu-

ing to accept candy, after complaint was made and
by endeavoring to remedy the wetness of the candy
by exposing it to the open air, as suggested by the

sales representatives of the manufacturer, had
waived the defect and that thereafter, in accepting

the candy, they [34] agreed to take it "as is." But
there is no legal foundation for such doctrine. On
the contrary, the California law states specifically

that acceptance shall not bar recovery of damages.
[California Civil Code, Sec. 1769] And the plain-

tiff had ample notice of the defendant's dissatisfac-

tion with the candy.
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The defendant's willingness, during the holiday

season, to try to remedy the condition, if it could be

remedied, is not evidence of waiver of the defects.

It is merely evidence of a desire to be fair in the

matter. The plaintiff was given ample notice of the

condition of the candy. That these conditions were

real is evidenced by the testimony of the managers

of practically every candy department in the various

branches of the defendant's stores. Corroboration

of this is given by Mr. Pocius, the representative of

the manufacturer, who frankly admitted on the

stand that they had manufactured this candy with-

out taking into consideration California's climatic

conditions. On the basis of this conviction, he made

his adjustment with the plaintiff. Corroboration of

this condition of the candy is also contained in the

testimony of the sales agents of the manufacturer

(Ehrhart and Mitchell) who, when the complaints

arose, inspected the candy and saw and reported

its condition.

Plaintiff's attempt to show that the manufactur-

ing concern was, in some way, owmed or controlled

by the defendant was unsuccessful. There is no

relation between the two, except, that of manufac-

turer and supplier, and even as to that, the relation-

ship is not exclusive. Nor does the evidence w^ar-

rant the intimation that perhaps the candy became

wet or moldy because of the manner in which it

was kept. The evidence clearly showed that it was

kept in unheated, [35] cool warehouses and that the

stacks were not piled so high as to account for the

condition.
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Heiiee the conclusion tluit tlic defenciant is en-

titled to recover and that its right of recovery is not

barred either by failure to give proper notice or by

waiver of such notice after it was given.

At the same time, 1 am of the view that, under

the provisions of Subsection 6 and 7 of Section 1789

of the California Civil Code, the recovery should be

limited to the difference between the price paid and

the reduced price of 69 cents, which was adopted

after the Christmas holidays. It may well be tnie

that when the sale was made, it was understood that

the candy was to be resold at 89 cents and that this

price had to be cleared with OPA, on the basis of

prior sales in Chicago, and that when such an

understanding exists, the difference between the

resale price and the price paid represents the value

to the buyer. However, the evidence is quite clear

that the reduction to 69 cents was unrelated to the

quality of the candy. The defendant did not sell

any wet or moldy candy.

On the contrary, some of the defendant's man-

agers testified that it is customary to reduce the

price of candy after the holidays.

This was more to be expected in the case of a high

quality of merchandise, of the type which the de-

fendant did not ordinarily sell in its candy depart-

ment.

Hence the conclusion that the recovery should be

limited to the difference between the price paid and

the price at which the candy was being sold when
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the defendant finally gave ui3 the attempt to sell it

and stored the balance as unmerchantable.

Because of the earnestness of counsel in the

presentation [36] of the case, I have stated these

grounds of decision. I may add that I have con-

sidered all the other matters, legal and factual,

raised by the plaintiff at the trial and in its brief,

and I find them not well taken.

Formal findings and judgment in conformity with

these views will be prepared by counsel for the

defendant under local rule No. 7.

Dated this 24th day of February, 1945.

(Signed) LEON R. YANKWICH
Judge

Counsel notified.

[Endorsed] : Filed Feb. 24, 1945. [37]

[Title of District Court and Cause.]

OBJECTIONS TO PROPOSED FINDINGS OF
FACTS AND CONCLUSIONS OF LAW
AND JUDGMENT

I.

Plaintiff objects to Paragraph III of the pro-

posed findings and particularly to that portion

thereof found on lines 24 to 26 inclusive.

The basis of this objection is that there is no

evidence of any expressed warranty in any regard

whatsoever disclosed by any of the evidence.
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II.

Plaintiff objects to Paragrapli lY of said findings

and to each and every statement therein contained.

The reasons for this objection are as follows

:

(a) Construing the evidence most favorable to

the defendant, the evidence still clearly discloses

that approximately Two-Thirds (2/3rds) of the

candy was merchantable and conformed [38] in

quality and condition to the samples, and that, at

the most, there was only 9620 pounds that the Court

could find was unmerchantable or non-conforming.

(b) That in said finding, beginning on line 8

through 12, the finding is not a findmg of fact, but

rather a conclusion concerning the words '*immedi-

ately notified." At this point, the facts should be

found from w^hich the Court may conclude that

notice was given.

(c) The balance of said paragraph is objection-

able as being outside of the issues and was not a fact

found by the Court, and is not necessary for the

Court's judgment.

III.

Plaintiff objects to ParagrajDh V of said findings

found on pages 3 and 4 for the following reasons:

(a) The testimonv clearlv showed that defend-

ant w^as able and did examine all of the candy upon

receipt of it, and was further able to detennine

whether or not the candy was merchantable and in

conformance with samples.

(b) There is no evidence that plaintiff requested
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defendant to continue to accept further shipments,

but to the contrary, the evidence discloses that the

manufacturers representatives made the request, if

the testimony could be construed as to constitute a

request.

(c) The evidence does not support the conclu-

sion found in lines 28 through 30, concerning the

continuous advice of the quality of the merchandise.

(d) There is no evidence, at any time, support-

ing the alleged finding that the defendant advised

plaintiff that plaintiff would have to pay defend-

ant's losses for such unmerchantable portions of

said candy.

(e) The balance of said paragraph, beginning

with line [39] 32 on Page 3 and continuing to the

end thereof, is a conclusion and is not properly a

finding of fact.

IV.

Plaintiff objects to Paragraph VI of said find-

ings, in that it is entirely immaterial and irrelevant

and was not properly admitted into evidence and

should not be included in the findings.

V.

Plaintiff objects to Paragraph VII of said find-

ings, and particularly to the second sentence thereof,

beginning on line 18 and ending on line 21 of Page

4. The reason for this particular objection is that

it is a conclusion and not a finding and that the date

of the purported notice is not set forth, and the

evidence does not support the alleged request for

payment of damage.
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Further objecting to tlie second paragrapli of said

finding, the whole tliereof is a conchision and is not

in accord with the informal Order which was here-

tofore rendered by the Court.

VI.

Plaintiff objects to Paragraph VIII of said find-

ings, in that it is compound and further does not

correctly set forth the stipulation of the parties,

which stipulation included interest at the rate of 7%
per annum from January 14, 1944. The second sen-

tence of said findings is also a conclusion and is not

a finding of fact, and, if construed as a fuiding of

fact, should be separately stated.

VII.

Plaintiff objects to Paragraphs IX, X, XI, XII,

XIII and XIV for the reason that they all state

what might be a proper conclusion of law, but do not

set forth the facts which are to [40] be found to

support such conclusion.

VIII.

Plaintiff objects to the Conclusions of Law for

the following reasons

:

(a) It does not take into account the interest

which was stipulated insofar as the plaintiff's case

was concerned.

(b) That it is not in conformance with the in-

formal Order and judgment indicated by the Court.

(c) That defendant is not entitled to costs, in

that judgment went in favor of the plaintiff.
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IX.

Plaintiff objects to the proposed Judgment for

each and every reason hereinabove specified as being

the basis of the objections to the Conclusions of

Law.

Dated this 28th day of March, 1945.

(Signed) JEROME D. ROLSTON
Attorney for Plaintiff

(Acknowledgment of Service.)

[Endorsed] : Filed March 28, 1945. [41]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above-entitled cause came on for trial on

January 9th, 1945, before the Hon. Leon R. Yank-

wich, Judge presiding without a jury, a jury trial

having been duly and regularly waived by the re-

spective parties, and the plaintiff and defendant

Sears, Roebuck and Co. being present in court and

being represented by their respective attorneys of

record, and evidence, both oral and documentary,

having been offered and received, and the Court

being fully advised in the premises, makes the fol-

lowing Findings of Fact and Conclusions of Law

:

FINDINGS OF FACT

I.

Jurisdiction in this cause is based upon diversity

of citizenship. Plaintiff is and was, at the time
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of the commencement of the above-entitled action,

a co-partnership doing business in the County of

Los Angeles, State of California, and being com-

posed of Earl E. Bower and Walter Hamilton

Bower, citizens and residents of the State of Cali-

fornia. Defendant, Sears, Roebuck and Co., is and

was at the time of the commencement of the above-

entitled action, a citizen and resident of the State

of New York. The amount in controversy exceeds

the sum of $3,000, exclusive of interest and costs.

II.

Plaintiff is and for some time prior to the com-

mencement of this action, was engaged in the sale

of candy and other confections at wholesale in the

City and County of Los Angeles.

III.

Defendant is and for some time prior to the

commencement of this action, was engaged in the

sale of general merchandise, including candy and

confections, at retail throughout the United States,

including the City and County of Los Angeles.

Defendant, on or about October 20th, 1943, pur-

chased by description and by sample from the

plaintiff, 28,000 pounds of chocolate pecan fudge

candy at 55c a pound to be sold by defendant in

its retail business to the knowledge of the plain-

tiff. Plaintiff expressly warranted that said candy

would be of merchantable quality and would be

in all respects fit and proper for sale in defendant's

retail business. Plaintiff' further immediately war-

ranted that such candy would be of merchantable
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quality, would conform in quality to the samples

shown to defendant, and would be otherwise free

from defects rendering said candy unsaleable in

defendant's retail business.

At the time of said sale, there did not exist in

the County of Los Angeles any established custom

or usage in the [44] confectionery trade by which

I^laintiff warranted that said candy was of mer-

chantable quality and fit for sale by defendant in

its retail business.

IV.

The candy delivered to defendant by plaintiff

was not of merchantable quality, was not fit for

sale in defendant's retail business, and did not

conform in quality or condition to the samples sub-

mitted to defendant at the time it purchased the

candy. Defendant, upon discovery of the un-

merchantable quality and condition of said candy

and that it did not conform to the quality of the

samples, immediately notified the plaintiff that

the candy was of unmerchantable quality and con-

dition and did not conform to the samples. At the

time defendant purchased said candy and at the

time defendant first gave notice to the plaintiff

that such candy was of unmerchantable quality

and did not conform to the samples, said candy, if

it had been as warranted and if it did conform to

the samples, had a reasonable value to the defend-

ant of 89c a pound in its retail business.

V.

Delivery of said candy was made to defendant

in a number of shipments. Defendant was unable
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to examine all of the candy to determine whether

all of said shipments of said candy would he of

unmerchantahle quality and would not conform to

the samples. At ^plaintiff's express request, de-

fendant continued to accept further shipments of

candy until the entire 28,000 pounds had been re-

ceived. Defendant paid the full purchase price of

$15,400 for said candy. Defendant continuously

advised plaintiff of the unmerchantable quality of

substantial portions of the shipments of candy as

such shipments were received and further, advised

plaintiff that it would be required to pay defend-

ant's losses for the unmerchantable portions of

said candy. Defendant did not at any time [45]

expressly or impliedly agree with plaintiff to dis-

charge plaintiff from its liability in damages to

defendant for breaches of said warranty. Defend-

ant stored said candy in a careful and proper man-

ner in its retail stores and sold at retail all of said

candy that was of merchantable quality.

VI.

Plaintiff purchased said candy sold to defendant

from the manufacturer thereof as a part of a

larger quantity of said candy. Plaintiff and the

manufacturer of said candy agreed upon and plain-

tiff received a substantial settlement from the

manufacturer because of the unmerchantable qual-

ity of said entire quantity of candy, including that

sold to defendant.

VII.

Of said 28,000 pounds of candy sold to defendant
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by plaintiff, 9,620 pounds were of unmerchantable

quality, did not conform in quality to the samples,

and were unfit for sale in defendant's retail busi-

ness. Defendant notified plaintiff that said 9,620

pounds of candy were unmei'chantable and unfit

for sale in defendant's retail business and re-

quested plaintiff to pa.y for the damage suffered

by defendant by reason of the breaches of said

warranties. At the time defendant notified plain-

tiff that said 9,620 pounds of candy were unmer-

chantable, said candy, if it had been as warranted

had a reasonable value to defendant in its retail

business of 69c a pound.

Defendant, having paid in full for said candy,

was damaged by breach of said warranties in the

sum. of 69c a pound for each of said 9,620 pounds,

or in the total sum of $6,637.80.

VIII.

Plaintiff sold to defendant other merchandise

of a reasonable value of $7,738.99. Defendant has

held said siun as an offset [46] to the liability of

plaintiff to defendant for the breach of warranties,

as aforesaid. Defendant is entitled to offset against

said sum of $7,738.99 its damage in the" sum of

$6,637.80.

IX.

Defendant is not barred from asserting its claims

for damage for breaches of said warranties by its

laches.

X.

Defendant did not waive its claims for damage
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for breaches of said warranties by its acts or con-

duct at any time or in any manner.

XI.

Defendant did not estop itself from assertinsj

its claims for damage for breaches of said warran-

ties by its acts or conduct at any time or in any

manner.

XII.

Except as herein elsewhere expressly found to

the contrary, all of the allegations of defendant's

first, second, third and fourth separate and distinct

causes of counterclaim are true.

XIII.

Except as herein elsewhere expressly found to

the contrary, all of the allegations of plaintiff's

complaint are untrue.

XIV.

Except as herein elsewhere expressly found to

the contrary, all of the allegations of plaintiff's

reply to the counterclaim are untrue. [47]

CONCLUSIONS OF LAW
Plaintiff is entitled to a judgment in the sum

of $1,101.19, and defendant is entitled to its costs

incurred in said action.

Dated April 2, 1945.

(Signed) LEON R. YANKWICH,
Judge of the District Court.

(Acknowledgment of Service.)

[Endorsed]: Filed April 2, 1945. [48]
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In the District Court of the United States, South-

ern District of California, Central Division.

No. 3676-Y Civil

BOWER-GIEBEL WHOLESALE CO., a co-

partnership composed of EARL E. BOWER
and WALTER HAMILTON BOWER,

Plaintiff,

vs.

SEARS, ROEBUCK AND CO., a corporation,

DOE ONE and DOE TWO,
Defendants.

JUDGMENT

The above-entitled cause came on regularly for

trial on January 9th, 1945, before the Hon. Leon R.

Yankwich, Judge presiding without a jury, jury

trial having been duly and regularly waived by

the respective parties, and the plaintiff and de-

fendant, Sears, Roebuck and Co. being present in

court and being represented by their respective

attorneys of record, and evidence, both oral and

documentary, having been offered and received,

and the Court being fully advised in the premises,

Now, Therefore, It Is Ordered, Adjudged and

Decreed, that said causes of action as to Doe One

and Doe Two be dismissed; that the plaintiff

Bower-Giebel Wholesale Co., a copartnership com-

posed of Earl E. Bower and Walter Hamilton

Bower, have and recover the [50] sum of $1,101.19

from the defendant, Sears, Roebuck and Co., a
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corj^oration ; and that defendant, Sears, Roe])Uck

and Co., a corporation, have and recover judgment

against the j^laintiff for its costs of suit in the

sum of $83.05.

Dated: April 2, 1945.

LEON R. YANKWICH,
Judge of the District Court.

(Acknowledgment of Service attached.)

[Endorsed]: Filed April 2, 1945. [51]

[Title of District Court and Cause.]

MOTION FOR NEW TRIAL

Comes now the plaintiff, Bower-Giebel Whole-

sale Company, a co-partnership, and makes this its

motion for a new trial upon the following rounds:

(1) That inadequate damages were allowed to

the plaintiff appearing to have been given under the

influence of prejudice or passion;

(2) That the evidence was insufficient to justify

the decision and judgment in the following specifi-

cations :

(a) The judgment should be for the plaintiff

in the sum of $7,738.99, together witli interest at

the rate of 7% per annum from January 14, 1944,

against which the Court apparently has allowed a

set-off in the sum of $6,637.80;

(b) The evidence is insufficient to support the
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finding and conclusion that [53] notice of any

alleged defect was given to the plaintiff with suf-

ficient timeliness and clarity as required by the

laws of the State of California and of the United

States Court;

(c) That the evidence is insufficient in failing

to disclose any cause for the alleged defectiveness

of the merchandise involved;

(d) That the evidence is insufficient to support

the damages allowed on the counter-claim in that

the defendant failed to set forth all of the elements

of said alleged damage.

(3) Errors in law occurring at and during the

trial, to-wit:

(a) All evidence of other adjustments of candy

other than that delivered to the defendant was not

properly admitted as in being proof of whether

or not candy delivered to the defendant was de-

fective or to prove any other issue before the

Court

;

(b) The evidence clearly shows that the- de-

fendant, by their conduct, statements and actions,

were estopped from claiming any breach of war-

ranty.

(c) That the Court did not properly apply the

measure of damages and loss of profits;

(d) That the Court erred in finding that there

was any express warranty;

(e) That the Court erred in finding [54] that
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defendant notified plaintiff of any breach of war-

ranty
;

(f) That the Court erred in finding that there

was any express request by plaintiff for deferment

to continue to receive further shipments;

(g) That the Court erred in finding that plain-

tiff would be required to pay defendants' losses for

the unmerchantable portion of the j^roduct de-

livered
;

(h) That the Court erred in making any find-

ing whatsoever with regard to any adjustments

made betw^een plaintiff and the manufacturer in-

volving candy other than that delivered to the

defendant.

This motion shall be heard upon the pleadings

and all papers on file and upon the minutes of the

Court, and upon all exhibits introduced during the

trial of said cause, and upon all evidence intro-

duced during the trial of the above-entitled cause.

Dated this 10th day of April, 1945.

(Signed) JEROME D. ROLSTON,

Attorney for Plaintiff.

(Affidavit of Service by mail attached.)

[Endorsed]: Filed April 11, 1945. [55]
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At a stated term, to-wit: The September Term,

A. D. 1945, of the District Court of the United

States of America, within and for the Central

Division of the Southern District of California,

held at the Court Room thereof, in the City of

Los Angeles on Monday, the lOtli day of September

in the year of our Lord one thousand nine hundred

and forty-five.

Present: The Honorable: Leon R. Yankwich,

District Jvidge.

[Title of Cause.]

This cause coming on for hearing motion of

plaintiff for a new trial, and there being no appear-

ances at 10 A. M. it is ordered that the cause be,

and it hereby is, continued to 2 P. M. for the said

proceedings.

At 2 P. M. court reconvenes in this case, Jerome

D. Rolston, Esq., appearing as counsel for the

plaintiff; John L. Wheeler, Esq., appearing as

counsel for the defendant; Attorney Rolston argues

in support and Attorney Wheeler argues in oppo-

sition. It is ordered that the motion is denied.

[Title of District Court and Cause.]

NOTICE OF APPEAL
To Sears, Roebuck and Co., Defendants Herein,

and to John L. Wheeler, Their Attorney, and

to Edmund L. Smith, Clerk of the Above

Entitled Court:

You, and Each of You, Will Please Take Notice,
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that plaintiff hei'eiii, Bower-Oiebel Wholesale Com-

pany, a co-partnership eomposed of Earl E. Bowei*

and Walter Hamilton Bowei', hereby appeals to

the Circuit Court of Appeals for the Ninth Circuit

from the final judgment entered in this action on

the second day of April, 1945, and from the Ordei'

of the above entitled Court denying plaintiff's

Motion for New Trial which Order is entered on

the tenth day of September, 1945.

Dated this 8th dav of December, 1945.

JEROME D. ROLSTON,
Attorney for Plaintiff.

[Endorsed]: Filed Dec. 8, 1945. [58]

[Title of District Court and Cause.]

STIPULATION RE RECORD ON APPEAL
It Is Hereby Stipulated By and Between the

Parties Hereto, by and through their respective

counsel that the following documents may be

docketed with the Circuit Court of Appeals for

the Ninth Circuit in connection with the plaintiff's

appeal in the above entitled matter:

1. Plaintiff's Complaint.

2. Defendants' Answer and Counter Claim.

3. Plaintiff's reply to Counter Claim.

4. Decision and Order for Judgment.

5. Findings of Fact and Conclusions of Law.

6. Objections to Proposed Findings of Fact

and Conclusions of Law.
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7. Judgment.

8. Motion for New Trial. [59]

9. Notice of Appeal.

10. Typewritten transcript of all of the testi-

mony during the course of trial.

It Is Further Stipulated that all Exhibits intro-

duced by either party during the course of trial

may be submitted to the Appeal Court in their

original form.

It Is Further Stipulated that no Appeal Bond

need be filed by the appellant.

Dated this 12th day of January, 1946.

(Signed) JOHN L. WHEELER,
Attorney for Defendant.

(Signed) JEROME D. ROLSTON,
Attorney for Plaintiff and

Appellant.

It is so ordered.

Dated: January 14, 1946.

LEON R. YANKWICH,
Judge.

[Endorsed] : Filed Jan. 14, 1946. [60]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify that the foregoing
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pages numbered from 1 to 60 inclusive eontain full,

true and correct copies of Com])laiTit; Petition for

Removal ; Bond on Removal ; Minute Orders of the

Superior Court dated May 11, 1944 and May 15,

1944 respectively Order of Removal to United

States District Court; Certificate of Clerk of the

Superior Court to Removal Papers ; Answer to

Complaint and Counter-Claim ; Reply to Counter-

claim; Decision and Order for Judgment; Objec-

tions to Proposed Findings of Fact, Conclusions of

Law and Judgment Findings of Fact and Conclu-

sions of Law; Judgment; Motion for New Trial;

Minute Order Entered September 10, 1945 Notice

of Appeal and Stipulation re Record on Appeal

which, together with copy of Reporter's Transcript

and Original Exhibits, transmitted herewith, con-

stitute the record on appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing, com-

paring, correcting and certifying the foregoing rec-

ord amount to $16.45 which sum has been paid to me
by appellant.

Witness my hand and the seal of said District

Court this 16th day of January, 1946.

[Seal] EDMUND L. SMITH,
Clerk

THEODORE HOCKE
Chief Deputy Clerk.
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In the District Court of the United States for the

Southern District of California, Central Di-

vision.

Hon. Leon R. Yankwich, Judge Presiding.

No. 3676-Y.

BOWER-GIEBEL WHOLESALE COMPANY,
Plaintiff,

vs.

SEARS, ROEBUCK AND COMPANY,
Defendant.

REPORTER'S TRANSCRIPT OF TESTI-

MONY AND PROCEEDINGS ON TRIAL

Appearances: Jerome D. Rolston, Esq., for the

Plaintiff. John L. Wheeler, Esq., for the Defendant.

Los Angeles, California,

Tues, January 9, 1945, 10 A.M.

Mr. Wheeler : We are ready to stipulate to plain-

tiff's case in chief, and go ahead on the counter-

claim, with one exception there is no stipulation of

the account stated.

The Court : You have two causes of action, first

for money, claiming the sale of merchandise,

$7738.99, and a claim for interest from January 14,

1944. The second cause of action is account stated.

Mr. Wheeler: Open book account. The third is

account stated.

Mr. Rolston: The third may be abandoned; and

the second stipulation as to proof, that that is the
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correct balance between the jjaities. The only ques-

tion is as to the supposed warranties under the

counter-claim. Is that right, Mr. Wheeler?

Mr. Wheeler: That is correct.

Mr. Rolston: Before we j)i*oceed, we have sev-

eral documents we may want to refer to, so far as

the open book account, being pages of the ledger,

as "well as copies of invoices, and we ask that they

be marked for identification, so the foundation will

be there. This is a group of six pages of the ledger

account.

The Clerk: Plaintiff's 1 for identification.

Mr. Rolston : And 18 copies of invoices as Plain-

tiff's [2*]

The Clerk: Plaintiff's 2 in evidence.

RALPH PARKER ASHBY,

called as a witness on behalf of the defendant, be-

ing first duly sworn, testified as follows:

The Clerk: Your name, sir?

The Witness: Ralph Parker Ashby.

Direct Examination

Q. Mr. Ashby, you are a resident of Los An-

geles ? A. Lynwood.

Q. How long have you resided in Los Angeles

County? A. 24 years.

Q. What is your present employment?

A. Buyer for Sears, Roebuck and Company.

Q. How long have you been so employed?

* Page numbering appearing at top of page of original Repcrter'a
rranscript
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A. Five years.

Q. Did you have any prior employment with

Sears, Roebuck and Company, before you became

a buyer? A. I did not.

Q. In what department or division are you a

buyer ?

A. I am a buyer of food and drug products.

Q. During the period from October, 1943,

through March of 1944, what was your function?

A. At that particular time I was buyer of candy

products almost entirely.

Q. For any particular division of the company?

A. The Los Angeles group of retail stores.

Q. Calling your attention to a transaction in-

volving Pan O 'Butter Fudge, Mr. Ashby, I will

ask you with whom you first discussed this matter.

A. Do you mean in reference to the Bower-

Giebel Company?

Q. With anyone.

A. The first discussion of the fudge was over

the phone with Mr. Bower.

Q. When was that conversation?

A. To the best of my knowledge it was October

21st.

Q. What year? A. 1943.

Q. Did you know Mr. Bower?

A. Yes, we had considerable dealings before this

time.

Q. With reference to the purchase of candy?

A. With reference to the purchase of candy

items, yes.
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Q. Wliat was the teleplioiie conversation be-

tween you and Mr. Bower at that time?

A. Mr. Bower called me and stated he had two

gentlemen in his office who had quite a large quan-

tity of fudge for sale, [4] and wanted to know if I

would be interested. I said I would be. He wanted

to know whether I could come down. I said I would

be down within the next hour or so.

Q. Was there any further conversation that you

recall % A. Over the phone ?

Q. Yes. A. No.

Q. Did you go to his office?

A. I went to his office, yes.

Q. Whom did you meet there in his office?

A. I was introduced to two gentlemen by Mr.

Bower, by the name of Erhardt and Mitchell.

Q. Do you recall Mr. Erhardt 's first name?

A. It did not come up until later, but later I

learned it was Alphonse.

Q. Did you learn Mr. Mitchell's first name?

A. I later learned, in the course of conversation,

he was called Bob. I assume that is his name.

Q. Were there any other persons present at the

time of this meeting?

A. Well, various people in the office, but not

directly engaged in business matters under dis-

cussion.

Q. Will you relate the conversation that took

place at that time with reference to Pan O' Butter

Fudge ?

A. As I recall it, Mr. Bower showed me a sam-
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pie of what [5] purported to be Pan O' Butter

Fudge. He stated this was fudge these gentlemen

had for sale, and it looked pretty good to him, and

what did I think of it? By the appearance of it, it

looked pretty good to me. I said, "Approximately

what would it cost?" And he said around 60c a

poimd. Then I asked him what was in the fudge,

and while Mr. Bower himself did not answer that

directly, the other gentlemen who were selling the

merchandise explained what was in it. They showed

me the label on the fudge, which backed up their

claim that it contained real butter, top quality pecan

nuts, and the proi)er amount of sugar and sea-

soning, and various other ingredients that go into

fudge. Judging from that, and, as I say, that it

looked

Mr. Rolston: I objected to any voluntary state-

ments not part of the conversation.

The Court: He is relating the conversation.

What did you do? Don't give us your thought;

just say what was said.

A. After what the gentlemen pointed out as the

ingredients of the fudge, and it was on their label

backing up what they said, and the appearance

of the fudge was good, I then brought up the mat-

ter of price. Mr. Bower and I went back and forth

on that, finally agreed it would be a 55c price, which

would be the price we would pay. Then he came

to discussion of the quantity. We discussed various

[6] amounts, and finally we came out for the pur-

chase by Sears, Roebuck and Company to be 28,000
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pounds, wliicli was, roughly, half a carload. Hav-

ing done a lot of business with Mr. Bower, I felt,

as long as I was buying it through him

Mr. Rolston: One minute

The Court: No.

A. After the discussion of the price T then wrote

out a purchase order, and at the same time we

wrote the purchase order we talked about them get-

ting an OPA approval on this price. They said they

would get this, so I gave them the purchase order,

which specified the date the transaction took place,

w^hich was October 21st, and the delivery date,

which the purchase order v^ill show, was Novem-

ber 6th. We shook hands, and I went back to my
office.

Q. By Mr. Wheeler: Mr. Ashby, with refer-

ence to this fudge that was there, what was its size.

A. Size ?

Q. Yes ; what was the size or quantity of fudge ?

A. There was a slab. I don't know w^hether that

was the exact weight, but I would say in the neigh-

borhood of 10 pounds. I did not pick it up.

Q. What was its appearance?

A. The appearance was very fine.

Q. Did you make an examination of the fudge?

A. Yes, a portion of the fudge was cut off. I

took that [7] sample back to my office.

Q. What did you observe during the cutting

of the fudge?

A. We observed, during the cutting of the fudge,

that it cut clean, which meant—when buying fudge.
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if the fudge cuts clean, and does not stick to the

knife, that means the fudge has been cooked to a

sufficient temperature; inasmuch as the cutting

showed this was clean, it proved to me that the

fudge was cooked to the proper consistency, and

therefore was edible.

Q. Did you eat any of the fudge at that time*?

A. No: I don't eat candv.

The Court: You just buy it for the other fellow?

A. That's right; I have sugar diabetes.

The Court: Don't apologize. I don't eat candy

either. I don't like it.

Q. By Mr. Wheeler: You say you took a sam-

ple? A. That's right.

Q. What did you do with the sample, Mr.

Ashby ?

A. When we took the sample back to the office

—we have a cabinet in the office where we keep

all of these candy samples, food products samples,

and so forth. I merely put it in with the other

samples we had in the cabinet.

Q. Did you at any subsequent time examine that

sample ?

A. Yes. Our normal practice is, between Christ-

mas [8] and New Years

Mr. Rolston: I am going to object to any nor-

mal practice.

A. Our practice, between Christmas and New^

Years, is to clean out
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Mr. Rolston: I am still objc^etiiig to any jjrac-

tice of any kind.

The Court: Don't tell us your jn-actice. Tell us

what you did.

A. Each New Years w^e always clean out the

sample cabinet. I cleaned out the sample cabinet.

The Court: Go ahead.

A. That is a misstatement. I had nay secretary

do it, and she threw the sample out, along with

all the other samples of food products that we had

in the cabinet.

Q. By Mr. Wheeler : Did you example the sam-

ple at that time?

A. Yes, at that time I looked over that sample,

plus others that were in there.

Q. What did you observe with reference to that

sample at that time?

A. The sample of the fudge, while hard outside,

was very good on the inside.

Q. What did you observe with reference to

mold, if anything? [9]

A. There was no mold.

Q. What did you observe wdth reference to color,

Mr. Ashby?

Mr. Rolston: I am going to object to the lead-

ing form of questions.

The Court: This man is experienced, Mr. Rol-

ston. He can give a description of what he saw with-

out splitting it up. Describe the condition in which

you found the fudge, so far as edibility, and any

other things, in relation to the fudge.
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A. The fudge, being exposed to the air, was

naturally hard on the outside. Breaking it open,

it was still moist on the inside, but there was no

indication of mold in the sample.

Mr. Wheeler: I will show you

The Clerk: Defendant's Exhibit A.

Q. By Mr. Wheeler : I will show you what pur-

ports to be a purchase order on a paper or form

entitled ''Sears, Roebuck and Co.", being No.

R407215, and ask you if that is the purchase order

which you prepared at the time in Mr. Bower's

office?

A. This is the purchase order, with the pur-

chase price, although the ink writing on there is

not my writing.

Mr. Rolston: So stipulated; that ink portion

was after Mr. Rolston gave the purchase order.

Mr. Wheeler: I offer that in evidence.

The Court: It may be received as cross-com-

plainant's exhibit.

The Clerk: Exhibit A.

Q. By Mr. Wheeler: I call to your attention

the date in the lefthand corner, Mr. Ashby, and I

will ask you if the order was prepared on the date

that the order bears'? A. Yes.

Q. That date is

A. This order was written down in the office.

At the time the merchandise was bought the order

was handed to Mr. Bower.

Q. That date is October 20, 1943?

A. Yes, apparently it is.
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Q. Mr. Ashby, during your relation of tlie con-

versation that you had on October 20th, you stated

that you agreed upon a price of 55c. Was that per

pound ?

A. That was the price per pound, yes.

Q. Did you have any discussion, during that

conversation, with reference to the pecans or nuts

in the fudge? A. Yes.

Q. Will you state the conversation?

A. We merely asked that a few more pecans be

put on toj) of the fudge, and a few more be ground

up and scattered through it, to make it a little rich-

er in nut content. [11]

Q. Did you have any discussion with reference

to the delivery of the fudge?

Mr. Rolston: I am going to object to this form

of question as leading and suggestive as to a con-

versation already related.

The Court: I don't think the question of the

time of shipment has been gone into at all. There

is no harm. The answer is either yes or no. Ob-

jection overruled. A. Yes.

Q. By Mr. Wheeler: What was the conversa-

tion you had with Mr. Bower with reference to

the delivery, on October 20th?

A. I do not recall the exact words. I can give

vou the essence, if that is satisfactorv.

Q. If you will state what your recollection is.

A. The essence of the conversation was that the

merchandise had to be delivered before Christmas.

Q. Was there any further conversation with

reference to delivery?
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A. No, not while I was there.

Q. Referring to the Pan 'Butter Fudge, when

did you have the next discussion, or next conversa-

tion, with Mr. Bower concerning if?

A. Before answering that I would like to qual-

ify it, if I may. [12]

The Court: All right.

A. I don't recall the exact date of the next con-

versation, because there was none, generally speak-

ing, in reference to the fudge, other than the OPA
price of the fudge.

Q. You did have some conversation, then, with

Mr. Bower with reference to the OPA pricing of

the fudge? A. That's right.

Mr. Wheeler: At this time I offer in evidence

a letter dated November 13, 1943, on the stationery

of the Karmel Korn Commissary, signed by O.

Pocius, addressed to E. W. Bower.

Q. Mr. Ashby, I will ask you to examine the

letter. Did you receive that letter ?

A. This letter was given to me by Mr. Bower.

Q. Do you recall the date on which you received

it? A. I don't recall the exact date.

Q. Do you recall the date with reference to the

date that it bears? A. I don't understand.

Q. Can you recall whether it was prior to No-

vember 13th, or subsequent to November 13th?

A. This letter I see is dated November 13th. It

was addressed to Mr. Bower; not to me. Mr. Bower

handed it to me. I would say it was some time after

November 13th.
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Mr. Wheeler : At this time I offer it in evidence.

The Clerk: Defendant's Exhibit B. [13]

The Court: It may be received as Defendant's

Exhibit B.

Q. By Mr. Wheeler: Calling your attention to

this letter, Mr. Ashby, I will ask you if the con-

versations which you had with Mr. Bower concern-

ing* the OPA pricing occurred prior to your receipt

of the letter. A. Yes.

Q. What was the conversation that you had with

him?

A. I said to Mr. Bower that the local OPA peo-

ple were requiring some form of a letter from the

manufacturer of the merchandise stating that it

complied with OPA regulations, and I could not

take deliverv on the merchandise until I received

this letter.

Q. Did you have any further conversations with

Mr. Bower concerning the OPA regulation, after

you received this letter ?

A. Other than I explained. This letter complied

with the regulations.

Q. After the receipt of the letter did you have

am^ further conversation with Mr. Bower concern-

ing Pan O' Butter Fudge? A. Yes.

Q. When was the next conversation that you

had with him?

A. The next conversation in which the subject

of Pan O' Butter Fudge came up was on or about

November 25th. It could have been a day either

way. [14]



6i Botver-Giehel Wholesale Co. vs.

Testimony of Ralph Parker Ashby.)

Q. Do you recall anything that occurred on the

day that you had this conversation with Mr. Bower ?

A. On this day I took down a sample of this

Pan O' Butter Fudge to Mr. Bower's office and

showed him the type of goods that was arriving

against this order.

Q. You went to his office ? A. Yes.

Q. What was the condition of fudge that you

took to his office?

A. The condition of the fudge that I took was

extr-emely moist, wet.

Q. What was its appearance?

A. Well, we

Q. What was the conversation that you had

with Mr. Bower at that time?

A. I said to Mr. Bower, "This is the type of

merchandise we are getting", and something would

have to he done about it.

Q. Was there any further discussion with ref-

erence to Pan O' Butter Fudge?

A. Mr. Bower agreed with me and said he would

get hold of the representatives of the manufacturer

to see what could be done.

Q. Did you have any further conversation with

him at that time? [15]

A. There might have been further, but that is

all I recall, unless you have something to refresh

my memory.

Q. Did anyone call on you? A. Yes.

Q. And on what date was that call made?

A. Monday, November 29th.
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Q. Who called on you?

A. A Mr. Erhardt, the gentleman I had pre-

viously met in Mr. Bower's office.

Q. Where did you meet Mr. Erhardt?

A. In my office.

Q. What occurred in your office?

Mr. Rolston: To which I am going to object as

immaterial; what occurred in the office in the ab-

sence of the other party would be hearsay.

Q. By Mr. Wheeler: What occurred would not

be hearsay. I will reframe the question: Did you

show Mr. Erhardt the candy, or any candy?

A. Yes.

Q. On the occasion of his visit? A. Yes.

Q. Where did you first show him the candy?

A. We had approximately 90 pounds in my of-

fice, which I showed him first.

Q. What v/as the condition of that fudge? [16]

A. This fudge was very soft. It would run to-

gether, and was beginning to mold.

Q. Did you show Mr. Erhardt any other fudge?

A. Yes.

Q. Where did you show him that fudge?

A. I took Mr. Erhardt to the stock room of the

Boyle Street store, which was in the same building.

Q. Where was that stock room situated?

A. On the second floor of the building, located

at 2650 East Olympic Boulevard, Los Angeles.

Q. Where was it, with reference to your office?

A. I would say approximately 100 yards away

from my office in the center of the building. My
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office has windows, and the stock room is right in

the center of the building.

The Court: It does not face the street?

A. No; directly in the center of the building.

It has no outside windows at all.

Q. By Mr. Wheeler: It is a part of the ware-

house space in the building %

A. That's right.

Q. Your offices are located in the office space

of the building? A. That's right.

Q. What fudge did you show Mr. Erhardt at

that time ? [17]

A. The fudge that was in the cases was stacked

up there. I merely asked Mr. Erhardt to pull out

any case he wanted to. He selected four or five

cases, and we opened those.

Q. What was the condition of the fudge?

A. The fudge in those cases was very wet, moist,

and was beginning to run, and in some cases was

starting to mold around the nuts.

Q. Did you have any conversation with Mr.

Erhardt? A. Yes.

Q. What conversation did you have with him?

Mr. Rolston: To which I am going to object.

Any conversation this witness had with Mr. Erhardt

would be hearsay so far as the Bower-Giebel Whole-

sale Company is concerned.

Mr. Wheeler: If your Honor please, I think

the testimony shows that this man was sent over.

The Court: He was directed to go over.
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Mr. Wheeler : He was directed to go over to see

him.

Mr. Rolston : There is no showing he was a rep-

resentative of ours.

The Court: But he acted as agent in the sale.

You are responsible for what you sell.

Mr. Rolston: Responsible for what we sell; not

responsible for what any person may say. [18]

The Court: If a man makes a complaint, and

you send a man as a representative, he becomes

your agent for the purpose of the conversation.

Mr. Rolston: I still object as hearsay. Any-

thing said would be immaterial so far as we are

concerned. He did not represent us.

The Court: He was sent there to get the com-

plaint.

Mr. Rolston: He was sent as a representative

of the factory. That was shown in Mr. Ashby ^s

conversation.

The Court: Anyhow, he was sent to see Ashby.

Sears, Roebuck and Company have no contractual

relation with the factory.

Mr. Rolston: That is right.

The Court: The objection will be overruled.

Q. By Mr. Wheeler: What conversation did

you have with Mr. Erhardt at that time?

A. I pointed out the condition of the fudge

which Mr. Erhardt had himself selected from the

sealed cases. Mr. Erhardt was very much con-

cerned, and said that he would give me 90 pounds
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to replace the 90 jDounds that was in my office which,

from his own examination, was not salable.

Mr. Rolston: One moment. I am going to ob-

ject to that as the conclusion of this witness.

The Court: That may be stricken. Did he

promise to give you 90 pounds'? [19]

A. If I may break in there, I gave him an order

for it, binding the promise.

Mr. Wheeler: We will come to that; but just

relate the conversation that you had with Mr.

Erhardt at that time.

A. Erhardt was going to give me

The Court: Tell what was said.

A. Mr. Erhardt said, ''I will give you 90 pounds

of fudge to replace the fudge that you have there

in your office, which I can see is unsalable." Mr.

Erhardt suggested that we open up the cases of

fudge to let them air and dry out before taking

it down to the sales store. I stated that I would

do this, but I still could not tell, unless we had

gone through all the cases, the amount of the fudge

that was unsalable; therefore I would go along

with the 90 pounds' adjustment until we were able

to check all the cases, and find out exactly how
much was unsalable. •

Q. Did you have any further conversation with

Mr. Erhardt at that time'? A. No.

Q. Showing you what appears to be an ordei*

on the form of Sears, Roebuck and Co., No. R12736,

addressed to Karmel Korn Commissary, and I will
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ask you if that is the order which you gave to Mr.

Erhardt at that time'?

Mr. Rolston: To which I am going to object.

Any questions regarding the documents addressed

to Karmelkorn [20] Kommissary have no bearing

on the relationship in this matter.

The Court: May I look at it? Objection over-

ruled.

Mr. Wheeler: I ask that that be marked De-

fendant's Exhibit C.

The Court: It may be received.

The Clerk: So marked.

Q. By Mr. Wheeler: This order was prepared

by you, and is signed by you ? A. It was.

Q. And I call your attention to the date of the

order, 11/29/43. The order was made out on the

date that it bears'? A. That is right.

Q. With reference to the Pan O' Butter Fudge,

Mr. Ashby, did you have any conversations with

Mr. Bower after Mr. Erhardt left your place of

business? A. That same day?

Q. At any time? A. Yes, later.

Q. Do you recall the date of that conversation?

A. To the best of my recollection the date was

December 2nd.

Q. How did the conversation occur, in person,

or by telephone ? [21] A. By telephone.

Q. Will you relate the conversation that you

had with. Mr. Bower at that time?

A. I do not recall whether Mr. Bower called me,

or I called him. I do know the conversation was
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by phone. As our conversation started, Mr. Bower

asked me if Mr. Erhardt had been over to see me.

I said yes. Mr. Bower then asked me what ar-

rangement we had come to. I repeated to Mr.

Bower what Mr. Erhardt had said; that is, that

he would give me 90 pounds of fudge to replace

the 90 pounds that he saw in my office that w^as

unsalable. I pointed out to Mr. Bower that I

was still unsatisfied, but I did not want to be

tough about the matter, and we would follow Mr.

Erhardt 's suggestion that we open the cases, and

let the fudge dry out, and check the stores and

find out just how much fudge was in an unsalable

condition. I then told Mr. Bower that we would

let him know the amount that was unsalable, and

he said that was fine; and just a few other words

relating to business in general, and we hung up.

Q. Did you call the various stores to which this

candy had been delivered, for the purpose of ad-

vising them to take the covers off the fudge?

A. I called some stores, and I had my secre-

tary call some of the others.

Q. When was the next conversation that you

had with Mr. [22] Bower, that you recall, with

reference to Pan O' Butter Fudge?

A. I don't recall the exact date. If I may
explain, your Honor.

The Court: Yes.

A. Mr. Bower and I w^ere having business deal-

ings; I would see him once or twice, occasionally

three times a week, all the time this fudge deal



Sears-Roehtick d Co. 71

Testimony of Ralph Parker Ashby.)

was going on. Therefore, I can't be specific aljout

some of the dates.

Q. You are doing pretty well.

A. The next time I specifically recall—there

again, I cannot give you the exact date, but I do

know it was in the week previous to Christmas.

Q. By Mr. Wheeler: Where did this conversa-

tion occur?

A. It occurred in Mr. Bower's place of business.

Q. What was said with reference to Pan O'

Butter Fudge at that time?

A. Very little was said other than the fact that

Mr. Bov,"er asked me how the fudge was going.

I said we were still having trouble, but we were

selling some part of it.

Q. Did you have any further conversation with

Mr. Bower prior to Christmas'?

A. Only as I just mentioned to his Honor; there

might have been some conversations in there, but

I couldn't recall [23] any exact date.

Q. When was the next conversation that you

had with Mr. Bower?

A. The next conversation covering the fudge

was on January 4, 1944.

Q. Where did that conversation occur?

A. That occurred in Mr. Bower's office.

Q. What was the occasion for your visit at that

time?

A. I took down a 9-pound sample of fudge to

give Mr. Bower visible evidence that the fudge

was not coming through, or, rather, had not come
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through at that time, as specified, and I wanted

something done about it.

Q. What was the condition of the 9-pound slab

of candy that you took to Mr. Bower at that time?

A. This particular slab was very hard.

Q. Did it have any other characteristic that you

observed? A. It was discolored.

Q. When you say discolored, describe the dis-

coloration.

A. The normal fudge is a rich chocolate color.

This particular piece was very light, or mud color,

or tan.

Q. When you say it was very hard, what test

did you make with reference to its hardness?

A. I dropped the fudge on the concrete floor,

and it didn't break. [24]

The Court: That was hard. Did you have one

of these hammers they have in the candy shop?

A. They took all of those for the WPB.
The Court : You can see I am not a candy buyer

or candy eater. I thought they still had those

hammers.

A. Not for a number of years.

Q. By Mr. Wheeler: Did you have any con-

versation with reference to this fudge at that time ?

A. I pointed out the condition of the fudge,

and Mr. Bower agreed with me that it was pretty

bad, and he would get hold

Mr. Rolston: I move to strike out any state-

ment as to any grievance.

The Court: Just what was said.
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A. He said, "I will get hold of Bob Mitchell,

the representative of Karmelkorn Kornmissary."

Q. So that the record is clear, Mr. Ashby, your

statement with reference to Mr. Bower saying that

he agreed that it was pi-etty bad, as I nndertsand

the record, that has been stricken. Bid IMr. Bower

make any comment as to the character or the con-

dition of the candv?

A. Yes, he said, "It looks very bad."

Q. Did you have any further conversation with

Mr. Bower? A. Yes. Mr. Bower [25]

Mr. Rolston: When?

Q. By Mr. Wheeler: When was the next con-

versation ?

A. Right the same day. A part of this.

Q. This was part of the same conversation?

A. Yes. Mr. Bower talked to someone on the

phone, which I gathered w^as Mr. Mitchell from

hearing my end of the conversation, and an ap-

pointment was made for representatives of this

Karmelkorn Kommissarv concern and Mr. Bower

to see me, either the 6th or 7th of January, to

actually inspect the fudge again. [26]

Q. Did Mr. Mitchell or Mr. Bower visit you

and inspect the fudge on January 6th or 7th ?

A. They did not.

Q. Did 3'OU have any conversation with ^Ii*.

Bower on January 6th or 7th?

A. I called his office on January 6th, but I was

not able to get him. On January 7th I talked with

him. He said that he had not, or rather Bob
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Mitchell had not as yet shown up, so he could not

come over.

Q. Did you have any further conversation with

Mr. Bower concerning the Pan O' Butter Fudge?

A. The next conversation with Mr. Bower con-

cerning the fudge was some time in the week fol-

lowing January 12th. I believe it was the 16th

or thereabouts.

Q. Did Mr. Mitchell visit you at your place

of business?

A. They did,—or rather he did.

Q. Was there anyone else?

A. He was accompanied by Mr. Erhardt.

Q. Did you show Mr. Mitchell and Mr. Erhardt

the fudge, or any of the fudge, at the time of their

visit? A. I did.

Q. Do you recall the date of their visit?

A. January 12th.

Q. Where did you show them any part of the

fudge ?

A. I showed it in the Boyle store stockroom.

Q. Tell what happened there.

A. Mr. Erhardt and Mr. Mitchell came to my
office first, and then we went over to the stock

room, and at that time we had some of the fudge

open and lying out, as Mr. Erhardt had previously

suggested that we do. When they looked at it they

were naturally very much amazed at the condition

of the fudge.

The Court: No.



Sears-Roehuck dh Co. 75

Testimony of Ralph Parker Ashby.)

A. When they looked at it, they made some

specific comments.

The Court: That is better.

Q. By Mr. Wheeler: What did they say, as

nearly as you can recall?

A. There again I am just repeating what I heard

one or the other of the gentlemen state : If they

hadn't seen it with their own eyes they would not

believe it was possible. One or the other stated:

Generally speaking, I would argue with the buyer.

This time the buyer is absolutely right.

Q. What was the condition of the fudge at that

time?

A. At this time the condition of the fudge was

very moldy. It w^as, in fact, virtually running out

of the cases. That is, it had become so soft it was

virtually running out of the cases, and veiy moldy

around the nuts.

Q. How many cases did they examine at that

time? [28]

A. I don't recall the exact amount. It was

somewhere in the neighborhood of eight or ten.

Q. Eight or ten cases? A. That is right.

Q. There w^ere a number of cases in the store-

room at that time? A. Yes.

Q. They did not examine all of the cases?

A. No, they didn't.

Q. Did you have any further conversation with

Mr. Erhardt and Mr. Mitchell at that time?

A. I did.

Q. What was the conversation?
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A. I do not recall the exact words.

Mr. Rolston: May it be understood I am object-

ing to all conversations between this witness and

the representatives of Karmelkorn, Erhardt and

Mitchell, in which we were not present.

The Court: Overruled. You may answer.

A. I stated to Mr. Erhardt and Mr. Mitchell,

as I was addressing both of them as they stood

in front of me, that I was not concerned about

what their trouble would be with Mr. Bower or

the Karmelkorn; that my beef was with Mr. Bower.

All I wanted was to find out what they were going

to do; to let me give them the quantities that were

unsalable, so we could pay [29] the bill and wind

the matter up.

Q. By Mr. Wheeler : Did you have any further

conversation with them at that time?

A. No. If I may qualify that, the conversation

just consisted of the usual goodbye, and they said

they would get in touch with Mr. Bower.

Q. Did you have any conversation, after their

visit, with Mr. Mr. Bower? A. I did.

Q. When was that conversation?

A. I don't recall the exact date of it. There

were three days in a row we had conversations.

My memory of the date is that they were the

16th, 17th and 18th of January.

Q. As to the first of the conversations that you

had, was it by telephone, or in person?

A. Telephone.

Q. What was said during that conversation?
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A. I a,G:ain asked Mr. Bower what he was goinj^-

to do about the fudge. He said, so far as lie w^as

concerned, he was not going- to do anything; that

we had not notified them in time and, anyway,

Karmelkorn was part of Sears, Roebuck and Com-

pany, and why didn't we get it straightened out

amongst ourselves; that he was not concerned.

Q. Did you have any further conversation with

him? A. On the 17th. [30]

Q. Was that in person, or by telephone ?

A. Telephone.

Q. What was said during the conversation?

A. I asked Mr. Bower again if he was going to

come over, and let us sit down and get this matter

straightened out. He said he was too busy to

come over.

Q. Did you have any further conversation with

him at that time?

A. I called him again the next day and asked

him if he was going to come over, and let us get

it straightened out; that I w^anted to get it off my
mind because we w^ere getting toward inventory

time, and I wanted it cleaned up; he still said he

was too busy to come over.

Q. Did you have any further conversation with

him ?

A. I had no further conversation with him.

(Short recess.)

Mr. Wheeler: If your Honor please, I don't

like to interrupt the testimony of Mr. Ashby, but

there is a young lady here who is a division man-
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ager in one of the stores. She has to go to Palm

Springs for her employment, and I would like

to put her on.

The Court: All right. [31]

EDNA ANDERSEN,

called as a witness on behalf of the defendant,

being first duly sworn, testified as follows:

The Clerk: Please state your anme.

The Witness: Edna Andersen.

Direct Examination

By Mr. Wheeler

:

Q. Is it Miss Andersen? A. Yes.

Q. You were employed in the candy dejjartment

of the Hollywood store, were you not?

A. Yes, I was.

Q. During what fjeriod of time were you em-

ployed in the candy division of the Hollywood

store?

A. In the Hollywood store, since October, 1942.

Q. What was your position in the candy depart-

ment? A. Division manager.

Q. Had you been previously employed in the

candy department of Sears, Roebuck and Com-

pany? A. Yes, Sears' Pico.

Q. How long had you been employed in that

department ?

A. Almost two and a half years.

Q. Prior to 1942? A. Yes.
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Q. You have recently tei-rninated your employ-

ment witli [32] Sears, Roebuck and Company?

A. Yes, on December 23rd.

Q. 1944? A. Yes.

Q. You are presently employed in Palm

Springs ?

A. No, my work doesn't start until February

15th.

Q. But you are living in Palm Springs at the

present time? A. Yes.

Q. Calling your attention to Pan O' Butter

Fudge, Miss Andersen, do you recall that fudge?

A. Yes, sir, I do.

Q. I show you a retail requisition on Sears,

Roebuck and Company form No. 130343, and I will

ask you what that requisition is.

A. This is the original requisition of the orig-

inal amount of fudge received by us, checked in by

my stock man, Mr. Hoffman.

Q. It was checked in on the date it bears?

A. November 19, 1943.

Q. And the amount as shown on that, as being-

checked in? A. 2,520.

Q. That amount was checked in by the stock

man, under your supervision, is that correct? [33]

A. Yes.

Mr. Rolston: I am objecting to what anyone

else did.

The Court: She was department head. She can

testify as to that.
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Mr. Wheeler: At this time I offer in evidence

this retail requisition.

Mr. Rolston: I am going to object to its intro-

duction into evidence. I have no objection to its

being marked for identification, but it is no part of

the evidence in this case, and is not binding upon

us. Apparently all it is used for is to refresh

the witness' recollection.

Mr. Wheeler: Oh, no.

The Court: For the present it may be received

for identification only. I want it tied up a little

more closely. I can't see the materiality, unless

she is going to testify she received it, and testify

to its condition. We will assume that Sears, being

a store having agencies or branches, that they re-

tailed that, or distributed that to their various

retail branches for resale to the public.

Mr. Wheeler: That is correct. I was going to

show by this witness the examination of the fudge

that was made, the condition of the fudge, and

so on.

The Court : Very well. After that you can do it.

The Clerk: Exhibit D for identification.

Q. By Mr. Wheeler: Miss Andersen, referring

to this [34] Pan O' Butter Fudge, do you recall

receiving it into the Hollywood store?

A. Yes, I do.

Q. What occurred at the time that it was re-

ceived by you*?

A. How do you mean,—checking it in and

stocking it?
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Q. Yes.

A. When receive merchandise on the dock I am
notified; also my stock man is notified. PTe checks

on the dock the quantity of boxes; then it is taken

up to the receiving- or marking room, and they

check the amount of weight, and finish checking

what tlie order is; then it is picked up by one of

my regular stock men, or Mr. Hoffman, and put

away in my stock room and locked up.

Q. Where is the stock room?

A. On the third floor.

Q. In what part of the building is it located?

A. What do you mean?

Q. Does it have any connection with or from

any part of the sales area?

A. No, it doesn't; just offices, the marking room

and checking room.

Q. You stock room is separated from the offices?

A. Yes, it is. I have five stock rooms in a row,

and each has an individual door and lock on them.

Q. The stock rooms are separated by solid walls,

are thev not?
ft/

A. My stock rooms aren't, but the}^ are sep-

arated from the office of the building.

Q. Your candy stock room, and the other five

stock rooms you have in that same area, aren't

heated ?

A. They are not; there is no heat whatsoever

in them.

Q. What is the condition with reference to ven-

tilation ?
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A. I have a large window in every store room

that is open during the day, and closed in the

evening.

Q. What was the temperature of the stock

room ?

A. In the wintertime a person couldn't stand

in the stock room very long without a sweater on.

Q. With reference to the Pan O' Butter Fudge

you received a large number of cases, and they

were stocked in the stock room?

A. Yes, it was.

Q. When did you first open any of the packages

for the purpose of examination and sale?

A. Whenever we receive any merchandise of

that type we usually take it to the floor immedi-

ately, or as soon as we possibly can,—take it to

the floor, and naturally we open it, and cut it to

sell it, and also open it in the stock room to see

what merchandise I did get in.

Q. How much did you take down, and how much
would you [36] maintain as your floor stock ?

A. I imagine around 100 pounds.

Q. On the selling floor? A. Yes.

Q. What did you observe with reference to this

Pan O' Butter Fudge?

A. . It was a very beautiful-looking fudge. This

was very attractive when we first opened it.

Q. It had nuts on it?

A. Yes, it had pecans on it. It wasn't like a

factory stock; it wasn't smooth on top, but more

like it was hand-done.
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Q. As you opened the ))oxes, how was it packed?

A. It was packed two slabs to a case, a case

being about 16 to 17 inches long—almost a square

case, and around three to four inches high.

Q. As you opened these cases for sale, what

did you observe with reference to the fudge?

Mr. Rolston: I object to that as having already

been asked and answered. She said it was beau-

tiful and attractive.

The Court: You may answer.

A. Well, the answer would be the same answer,

at first. After we had the fudge several days, the

honey or syrup or molasses was running out on

the floor, and made a mess. It [37] must have

been

Mr. Rolston: Just a moment

Q. By Mr. Wheeler: It was very wet?

A. Yes.

Q. Did you observe anything else with reference

to the fudge at that time?

A. Not at that time.

Q. Did you examine many of the boxes?

A. I had them in about 10 or 15 to the stack,

and I examined a few of the top ones, on each

stack.

Q. Was all of the fudge dam]) or moist and

runny?

A. Yes, all of the cases were sticking together.

That was about the first time I called Miss Pressv

in Mr. Ashby's office.

Q. When did you call Miss Pressy?
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' A. Within the week we received the merchan-

dise. I don't remember which day we received the

merchandise, but it was within a week's time.

Q. Then did any change take place in the con-

dition of the fudge as you observed it, on opening

the boxes'?

A. Yes, we were notified to open the boxes, and

let in the air or let the air get to them to more

or less dry this wetness it had, then I noticed when

we took it to the floor, after being open, it would

chip on the outside when we cut it. It was very

dry. It had a chalky effect. [38]

Q. Later did it change color!

A. It got grayer.

Q. Did you observe any other change?

A. Not at that time.

Q. Did you observe any change at any later

time?

A. Yes ; we were notified again to check through

our complete stock. That's when the stock man and

myself went through every box, and each slab, and

checked them. I noticed a large proportion of the

cases were mouldy, and they had flies in them.

Q. Do you recall the date that you first began

to notice that the fudge was becoming chalky and

hard? A. No, I don't.

Q. Can you fix the date with reference to Christ-

mas, whether it was prior to Christmas, or after

Christmas ?

A. No; I believe it was before Christmas. I no-
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ticed it on the floor mostly, when it was being

cut.

Q. I show you a retail requisition which is dated

1/22/44, No. 92845, and I will ask you what that

requisition is?

A. This requisition is what we call a retail re-

turn. We have had returned 588 pounds to pool

stock.

Q. Was the examination which you made of the

fudge at the time that you discovered that some of

it was mouldy—was that made at or about the time

of that requisition? [39]

A. It was made before, and segregated from

the other fudge.

Q. In other words, you made the examination

and segregated the moldy portion? A. Yes.

Q. Was it the moldy portion which you re-

turned ? A. Yes.

Q. To pool stock under that requisition?

A. Yes, it was.

The Court : You had it weighed before you made
your requisition?

A. No, it was marked on the outside,—each case,

the weight.

The Court: You added it up? A. Yes.

Q. By Mr. Wheeler : The balance of the fudge

that you had on hand you retained and sold?

A. Yes.

Q. During the period from the date of the re-

ceipt of the candy in the store, at what price was
the candy sold ?
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A. When received in the store, did you say?

Q. Yes. A. 89c a pound.

Q. For what period of time was it sold at 89c

a pound? [40]

A. I can't give you the exact date. I would say

through Christmas. I really can't say exactly

when.

Q. Showing you a mark-up/down form No. 142-

886, dated January 11, 1944, I will ask you if you

recognize that form?

A. Yes, this form will give you the date that I

took the mark-down on this fudge from 89c to

69c. It was on January 11, 1944.

Q. Did you have any discussion with Mr. Ashby

at the time that you made that mark-down?

A. Yes, before this period we had discussed it.

Mr. Rolston: I am going to object to everything

after the word "Yes."

The Court: I think the sales price may be ma-

terial, bearing on the question of damages.

Mr. Rolston : This is a conversation between this

witness and Mr. Ashby.

The Court: If you don't want to show that they

sold it for a less price.

Mr. Rolston: That evidence is already in. I did

not make any objection to that.

The Court: She got authority. Leave it there.

She had a right to reduce the price.

Mr. Wheeler: For the court's information, as

a measure of damages, we have claimed the sales

price of 89c, and we have also included as a meas-
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ure of damages the mark-down [41] that was taken

in January of 1944.

Q. I call your attention to the figures that ap-

l)ear on this mark-down form. I note the figures

1652. Will you explain that figure, Miss Andersen?

A. 1652 pounds was the amount we had to take

a mark-down on. It was turned to gray and we

feared

Mr. Rolston: Just a moment—no objection.

A. It was turned to gray and rather than take

a heavier mark-down later by keeping the stock we

felt we could move it out faster at 69c than at 89c.

Q. By Mr. Wheeler : Did you observe anything

else at the time that you marked it down with ref-

erence to the condition of the fudge?

A. As I said, I had segregated this several times.

This 1652 was the part that was still good.

Q. What was the basis of the segregation that

you made from time to time?

Mr. Rolston: To which I am going to object

as assuming facts not in evidence.

Q. By Mr. Wheeler: What did you observe as

to the condition of the fudge at the time you made

the segregation?

A. I made two; whether there were moi'e than

two, I don't know. The first was, it was getting

very sticky. The second segregation was made be-

cause of molding.

Q. The second segregation was made as of the

date you [42] returned it to the pool stock ?
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A. Within a day or so. It takes about a day to

get the papers written up, signed, and sent out.

Q. I show you a document which is entitled

"Mailgram" dated 1/21/44, and bears the type-

written signature of Mr. Ashby, and I will ask

you if you received such a mailgram from Mr.

Ashby? A. Yes, I did.

Q. Had you any discussion with Mr. Ashby

prior to the time that you received that mailgram?

A. I can't say for sure whether it was Mr. Ash-

by or his secretary, but I know I had called the of-

fice several times.

Q. That was reference to the segregation of the

candy ?

A. Yes, the condition of the candy, as to the

pecans and the mold.

Q. When you received this mailgram did it

bear any figures in writing in the blank space?

I will read it: "We have received special dis-

pensation from L. A. pool stock and District Audit-

ing Department for you to return at once to L. A.

pool stock blank lbs. of the above fudge subject

to the following." In that blank were there fig-

ures written in the copy that you received?

A. Yes, sir.

Q. What figure was written? [43]

A. 588 pounds. I believe Mr. Ashby or his sec-

retary called and asked what figure we had
Mr. Rolston: We object to the voluntary state-

ment of the witness. She has answered the ques-

tion.
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The Court: That is not a vohintary statement.

She was going to explain who put it in. It was a

bUmk. You can object to my question if you want

to. There is a blank here; in the typewritten mem-

orandum there is a blank which indicates pounds.

Was the poundage put in there?

A. Yes.

Q. Who put it in?

A. Mr. Ashby or his secretary, at the district

office.

Q. You gave them the information?

A. Yes.

Q. You told them what you had segregated?

A. Yes.

Q. That was what? A. 588.

Mr. Wheeler: J have no further questions.

Cross-Examination

By Mr. Rolston:

Q. Miss Andersen, I believe you stated regard-

ing the stock room, that is up on the third floor, and

that it does not have solid walls, is that correct?

A. Let me explain the stock room. The walls

dividing [44] my separate stock rooms are wood,

and the rest is wiring.

Q. Lattice wiring? A. Yes.

Q. This candy was in the lattice wall portion ?

A. The lattice portion; it just divided a certain

section of the stock room off. The rest is boarded.

Q. How often would that stock room be opened

and closed during the course of the day?
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A. Some times 6 to 20 times a day; as much

as the merchandise comes, as many times as you

woukl have to go in to the stock room.

Q. This was during the busy time?

A. Yes.

Q. In other words, to the best of your recol-

lection, the stock room was probably opened and

closed 20 times or more a day"?

A. Yes, at that period of time. We would al-

ways have the windows open unless it was too cold.

"We opened the windows when the store was first

opened up, around 10:30, to closing time between

5 :30 and 6.

Q. Did the windows open out on the store in

general

?

A. No, my own stock man or myself would open

the windows.

Q. They connected between the stock room and

what other part of the store? [45]

A. It was an open street, outside the wall of the

building.

The Court: In other words, your stock rooms

are built along a wall? A. Yes.

Q. And the partition between is to separate it

from the other? A. The stock rooms?

Q. The stock partitions? A. Yes.

Q. In that stock room you carry nothing but

candy ?

A. Nothing but candy, and dried fruit.

Q. Things that go under the name of candy

in the candy department? A. Yes, sir.
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Q. Are there any shelves, or did you put the

boxes right on the floor?

A. We have shelves, and sections for the dif-

ferent sized boxes and cases.

Q. By Mr. Rolston: That stock room had no

cooling device or refrigerating system, did it?

A. No.

Q. How high were the stacks of Pan O' Butter

Fudge ?

A. I would say no higher than 10 cases, about

three and a half to four inches to the case. [46]

The Court: They are hermetically sealed; they

are all in cartons sealed, the way you receive them?

A. Yes.

Q. When you took any out did you leave a box

open, or did you take the contents of the box as

a rule?

A. We would take the whole carton to the floor.

We never would leave part of a carton.

Q. You never took part, and would leave the

rest exposed to the air?

A. No; the only time we exposed them to the

air was when we were given information to do so.

Q. By Mr. Rolston: When you exposed them

to the air you exposed them in the stock room or

store room?

A. In the stock room, where they were orig-

inally put.

Q. How long did the stock stay in the store

room ?

A. I have nothing to do with the store room.
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The merchandise would come in on the dock, and it

was immediately sent up on the elevator to my stock

room.

Q. After they are on the floor, are you in charge

of selling them? A. Yes.

Q. Would any stock ever be returned from the

floor back to the stock room? A. No.

Q. It was never returned? [47]

A. No, we only took down what we actually

needed during the day's sale, and the stock was

sold out during the day.

Q. No stock was ever returned to the stock

room during that time, to your knowledge?

A. No.

Q. By the Court: During the holiday season

would the stock you had for sale be about the

same, or did you have to bring more down?

A. There was no certain amount which we sold.

We sold maybe 500 pounds during the day. If

there was need for more the stock room would

bring it down.

Q. Where would you stock it?

A. On the shelves below the cases.

Q. Then you would open the box as you would

need it? A. Yes.

Q. Then you would transfer it from the slab to

the cases on the floor?

A. Yes, we had cutting shelves, and the girls

would cut it and put it on trays, and put it on the

shelves to be sold.

Q. And the remainder remained in the box?
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A. Yes.

Q. By Mr. Rolston : Did you have a lot of new

girls during the Christmas season, Miss Ander-

sen ? A. Yes.

Q. Did you have any trouble with the girls re-

garding [48] their disposition of cutting and sell-

ing fudge?

A. You take anyone, they don't like to get their

fingers sticky or messy, and a lot of the girls

wouldn't like it, but they would.

Q. If they had something else to do they

wouldn't do the fudge?

A. No, if they were asked to do it, they would

do it.

Q. The new girls? A. Yes.

The Court : You must have been a good manager.

A. I don't know. I had some good girls.

Q. By Mr. Rolston : Would there be any change

in the fudge between the time you brought it down

from the stock room and the time it was sold?

A. The only change would be, if it was cut and

left too long, or if someone would cut up too much

of it, it would dry out, and that would be the only

thing.

Q. By the Court: Did you ever open uj) and

take down more than the day's supply of this fudge

as a rule?

A. No.

Q. Did you notice any decay that occurred from

the time you brought down the fudge, and put it in

the case for sale?
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A. No, we would leave it in the original car-

ton until we got ready to cut it. The stock boy

would bring it down from the stock room and put

it on the shelves below the case, [49] which was

about two feet off the floor. As the girls needed

it they would take out a slab at a time and put it on

the trays.

Q. Did you ever see any change after they put

it on the trays during the day?

A. If it was a very warm day it would dry out

slightly on the outside.

Q. It wasn't very warm that time of the year?

A. No.

Q. You have testified to seeing conditions which

indicated decay and mold?

A. Nothing like that happened in the case.

Q. Those are things you observed when you

opened up the cases upstairs?

A. In the stock room, yes.

Q. By Mr. Rolston : Those things would be ob-

served between the time you opened it in the stock

room, and the time it was eventually sold down-

stairs ? A. Yes.

Q. The stores are all lighted, are they not?

A. The sales part of the store is.

Q. The temperature is approximately 72 de-

grees ?

A. That I wouldn't know exactly, sir.

Q. Was that a comfortable temperature?
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A. Yes. [50]

Q. I believe you testified that the fudge was

still good up to 1652 pounds'?

A. What I meant by good was it was in a sale-

able condition.

Q. It was still saleable? A. Yes.

Q. If you had had more girls in your depart-

ment, would you, in your opinion, have sold more

of the fudge"? A. No, sir.

Mr. Wheeler: I object to that as speculative.

The Court: You haven't pleaded contributory

negligence here.

Mr. Rolston: It is not our burden to prove con-

tributory negligence; or anything of that nature;

they have the burden here.

The Court: That calls for the conclusion of the

witness, because it does not develop how much she

sold, how fast she sold it, or how many employees

there were. There is nothing upon which to base

the assumption.

Mr. Rolston: No further questions.

Redirect Examination

By Mr. Wheeler:

Q. Miss Andersen, with reference to the door

to the stock room in which the candy was kept,

did that door open into the sales area'? [51]

A. There was no sales area on the third floor at

all.

Q. Did the door directly leading into the stock-
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room in which the candy was stored lead out to

the office area? A. No, sir.

Q. In other words, there were a number of

stockrooms in a walled-off area?

A. All the stockrooms are in the one large

square. They all open into a large square. There

are no offices in that area ; nothing other than stock.

Q. In answer to a question you stated that if

you kept the fudge for too long a period after cut-

ting it would dry out and become grayish. What
period of time was involved in your ansAver of "too

long?"

A. I would say four or five hours. As a rule,

the fudge would not stay on the trays that long.

At that time we were very busy. Most of the girls

would not cut up too much at a time—five or ten

trays at a time, and when it got down to about

half, they would cut a certain amount again, and it

was a complete turnover.

Q. If it were left four or five hours it would

tend to harden and become off color?

A. What I meant by off color was when we
opened it, and it stood, it would get a gray color.

Q. At the time you opened it, what was the

color? [52]

A. They were very moist, and dark.

Q. Dark brown? A. Yes.

Mr. Wheeler: No further questions.

Q. By the Court: How many girls did you
have under you at that time?

A. Around 40. Behind the counter at one time
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I would say there would be 10 girls. A counter

was not very long; only 35 or 40 feet long.

Q. Were there any variations, so far as the in-

crease in the number, about the time involved here,

to the number you would have before?

A. Yes, during the regular time, when we don't

have any rush sales, or Christmas, we have around

20 girls. At Christmas time it increases to 40.

Q. At that time you had 40?

A. I would say 30 to 40.

Recross Examination

By Mr. Rolston:

Q. Were these 30 or 40 girls new, having slight

experience %

A. The girls I have had over a period of two

years.

Q. All of them? A. Yes.

Q. Including the extras'? [53]

A. We had very few. They worked short hours

;

they did not do anything but selling. They came in,

and we were very busy, and they did nothing but

selling.

Q. At no time did any of the fudge you exam-

ined in the stockroom become as hard as a rock?

A. At the last it was quite hard on the outside,

at least. When the inside was cut it was soft, and

the nuts, when we had it on the selling floor, would

chip when we would cut it on the outside.

Q. That was after Christmas ?
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A. I can't give you the exact date.

Q. Was that after the mark-down?

A. I can't say for sure as to that.

Q. What is your best recollection, was it close

to the mark-down time? A. I can't say.

Q. You can't give us any idea, as to when you

noticed this condition?

A. At any time we received a block of it we

opened it, and we would set it out in the air, and

in a period of time it would have the same effect.

Q. As I understood your testimony, toward the

latter time this happened as soon as you brought it

downstairs? A. Yes, more or less.

Q. That was toward the end of the run, so to

speak? [54] A. Yes.

Q. At or about the time of the mark-down,

within a week one way or the other?

A. About that time.

Mr. Rolston: That is all.

Mr. Wheeler : No further questions.

(Whereupon an adjournment was taken until

1:30 p.m. of this same day, Tuesday, Janu-

ary 9, 1945.) [55]
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Afternoon Session—1:30 O'clock

RALPH PARKER ASHBY,

recalled as a witness on belialf of the defendant,

having previously been duly sworn, testified as fol-

lows:

Further Direct Examination

By Mr. Wheeler

:

Q. At the time of the taking of Miss Andersen's

testimony I neglected inadvertently, your Honor,

to introduce the four exhibits to which reference

was made.

Mr. Rolston: I have no objection to their be-

ing marked for identification, but I do object to

their being introduced in evidence.

Mr. Wheeler: The retail requisition is dated

11/15/43.

Mr. Rolston: That is Exhibit D for identifi-

cation ?

Mr. Wheeler: Yes, Exhibit D for identification.

The Clerk : That is retail requisition No. 130343.

Mr. Wheeler : That is D for identification. Then

the next one identified was retail requisition No.

92845, dated 1/22/44.

The Clerk: E for identification.

Mr. Wheeler: Then the mark-down form No.

142886, dated 1/11/44 would be

The Clerk : F for identification. [56]

Mr. Wheeler: And the mailgram dated 1/21/44

would be G for identification.

Q. By Mr. Wheeler: Mr. Ashby, did you have
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any further communication with Mr. Bower con-

cerning the Pan O' Butter Fudge?

A. On January 20 or 21 I wrote Mr. Bower a

letter outlining the entire story of the fudge in de-

tail.

Mr. Rolston: Just a minute. I object to any

statement of the witness as to what was in the let-

ter. The letter speaks for itself; it is the best evi-

dence.

The Court: There is no objection to his stating

the subject he discussed in the letter.

Mr. Rolston : All right.

A. I sent it to him by registered mail.

Q. By Mr. Wheeler: I show you a copy of a

letter dated January 20, 1944, addressed to Bower-

Giebel Wholesale Company, attention Mr. Earl

Bower. I will ask you if that is a copy of the let-

ter that you received.

A. That appears to be a copy of the letter.

Mr. Rolston : May I see the letter, Mr. Wheeler ?

Q. By Mr. Wheeler : I will ask you to examine

a letter of the same date, which bears your signa-

ture, and ask you if that is the letter which you

sent.

A. This is the original, without the pencil nota-

tions.

Q. In other words, there appear to be pencil no-

tations along the side, and some interpolations, that

were not placed there by yourself, or were not on

the letter at the time vou sent if?

A. That's right.
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Mr. Wheeler: At this time I offer in evidence

this letter as Defendant's Exhibit H.

The Court : It may be received.

The Clerk: The letter of January 20, 1944, is

marked Defendant's Exhibit H.

Q. By Mr. Wheeler: Referring to the mail-

gram which has been marked for identification as

Defendant's Exhibit G, I will ask you, Mr. Ashby,

if you sent such letters to the various stores in the

Los Angeles district? A. I did.

Q. Mr. Ashby, prior to the time that you came

to Sears, Roebuck and Company did you have ex-

perience in the candy business? A. I did.

Q. What was that experience?

A. A number of years immediately prior to

coming with Sears I w^as the seller of candy.

Q. For what company ?

A. The E. A. Hoffman Candy Company.

The Court : Is that a local concern ?

A. Yes, sir. [58]

Q. By Mr. Wheeler: How many years were

you so employed? A. With E. A, Hoffman?

Q. Yes.

A. About two years, approximately.

Q. Did you have any other experience in the

candy business ?

A. Yes, previously to that I was seller of candy

for the Triangle Candy Company, Los Angeles.

Q. For what period of time?

A. That was also about two years.

Q. Did you have any further experience?
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A. Yes, previous to that I was candy manager

for the H. S. Kress Company for about five years.

Q. Prior to that did you have any experience

in the candy business *?

A. No. I beg your pardon; it was probably

longer than five years; from 1928 to about 1934 or

1935 ; somewhere in there.

Q. During the period of your experience with

candy, have you had experience with fudge?

A. Yes.

Q. Over what period of time ?

A. During all this time. When I was with H. S.

Kress Company I was merchandise manager in the

candy department, [59] and one of the principal

items in that department was fudge. When I was

a salesman I sold a lot of fudge myself.

Q. Are you familiar with the qualities relating

to fudge as a candy *? A. I believe I am.

Q. Mr. Ashby, from the examination that you

made of the sample of candy that you examined

in Mr. Bower's office did you form an opinion as

to the type or quality of fudge that it was?

A. I did.

Mr. Rolston: Just a minute. I am going to ob-

ject to that. I don't think there is any issue on that

point, your Honor. I don't think this is the proper

witness for it.

The Court: He has shown himself experienced

in the field, and he may say whether it was in an

edible condition or a saleable condition, and things

like that. We have already had it described. Some
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of it was sticky, runny, some had mold. 1 think that

can be answered yes or no, and then get down to the

particular thing. Read the question, Mr. Dewing.

(Question and answer read by the reporter.)

The Court : The answer will stand.

Q. By Mr. Wheeler: What opinion did you

form as to the grade or quality of the fudge? [60]

Mr. Rolston: To which I will object upon the

ground that there is no issue as to the grade or

quality of the fudge in this particular case, your

Honor.

Mr. Wheeler: I will withdraw the question,

youi' Honor.

Q. From your experience or based upon your

experience, did you form an opinion as to the

length of time that such fudge could be held?

Mr. Rolston: I object to that as outside the

issues of the case.

The Court: I think you are anticipating.

Mr. Wheeler: I am, your Honor.

The Court: I don't think you should. It is

quite evident from the sales order that the ship-

ments were to cover a period of weeks, and I don't

think it is material at the present time to deter-

mine whether they held it too long. It may be,

later on.

Mr. Wheeler: I will withdraw the question.

The Court: I will sustain the objection at the

present time.

Q. By Mr. Wheeler: Did you make any effort
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to dispose of the candy that was returned to the

pool stock warehouse, Mr. Ashby.

A, I did.

Q. Could you dispose of if? [61]

A. I could not.

Mr. Rolston : To which I am going to object

on the ground that it calls for a conclusion.

The Court: I think he ought to state what he

tried to do, rather than his conclusion.

Q. By Mr. Wheeler: What did you do?

A. What do you mean'? What my efforts were

along that line*?

Q. Yes, what you did.

A. I called a man in town here I knew dealt

in merchandise that was not always top quality,

and talked with him on the phone, to see if I could

get him to dispose of some of it.

Q. By Mr. Wheeler: What was the man's

name*? A. His name was Clark.

Q, Do you know his full name?

A. I do not.

Q. He is present in the courtroom, is he?

A. He is.

Q. I am advised that his name is H. P., for

the purpose of the record. Was he willing to take

the candy? A. He was not.

Q. Did you make any further effort to dispose

of the candy? A. I did not. [62]

Q. Did you have any discussion with reference

to recooking the candy?
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Mr. Rolston: With whom.

Q. By Mr. Wheeler: Any discussion.

A. I talked to

Mr. Rolston: Just answer yes or no, Mr. Ash-

by, please.

The Court: Go ahead and say yes or no.

A. Yes.

Q. By Mr. Wheeler: With whom did you have

that conversation?

A. I talked with a member of the firm of the

Triangle Candy Company.

Q. Was that company willing to take the Pan

O' -Butter Fudge that you had in the warehouse,

for the purpose of recooking it ?

Mr. Rolston: I am going to object to that as

calling for the conclusion of the witness, as to

whether this other company was willing to do any-

thing.

Q. By Mr, Wheeler: State the conversation

that you had.

A. I asked this member of the firm of Triangle

Candy Company if they would be willing to recook

the fudge, to make it into a saleable commodity.

He said no, that they did not do that, and in no

case would they recook somebody else's [63] fudge.

Q. Did you make any further effort to dispose

of if? A. I did not.

Mr. Wlieeler: I have no further questioiis.

Cross-examine.
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Cross Examination

By Mr. Rolston:

Q. Regarding this discussion with the Triangle,

when did that occur?

A. The discussion with who?

Q. With the Triangle Candy Company.
A. Some time—I don't have the exact date, but

some time between the last arrival of the fudge
and January 20th. That would he some time be-

tween December 6th and January 20th.

Q. By the Court: Was that before you wrote
this letter to Mr. Bower?

A. It was.

Q. Who did you talk to, Mr. Kennepohl?
A. That's right.

Q. I happen to know that, because they had a

case in this court; tliat is, a different kind of case;

a pure food case.

Mr. Rolston: That was probably the reason

they refused to cook anybody else's. When did

you talk to Mr. Clark concerning disposing of it

to him? [64]

A. I don't recall the date. Some time in this

same period.

Q. Prior to January 20th?

A. Prior to January 20th.

Q. It couldn't have been several months later,

could it? A. It couldn't have been.

Q. How many conversations with Mr. Clark
did you have?

A. I believe I only had one conversation with

him directly.
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Q. By the Court: Did he come out to the jjlaiit

to look at the candy?

A. No, sir, I called Mr. Clark's home, and a

lady who said she was Mrs. Clark said he was

not at home; but would be home about

Q. Not that. After you talked to liim, did he

come out and look at it?

A. No, he did not go into the matter at all.

Q. By Mr. Rolston: To your knowledge?

A. He did't look at our fudge.

Q. Where was the fudge stored on January

20th ?

Mr. Wheeler: I object to that as not being' the

best evidence.

A. I don't know. The records would show that.

The Court: What?
A. I don't know where it was stored on that

date. The [65] record that my attorney has would

show that.

Q. Did you accummulate all the fudge from all

these stores together?

A. Yes, but I personally did not get into that

end of the business.

Q. But you had it together in one place?

A. That's right.

Q. By Mr. Rolston: Do you recall when it was

gathered together in one place?

A. I don't recall the date. The records will

show that.

Q. Do you have records? Let us find out.

Mr. Wheeler: Can vou fix the date?
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A. It would be prior to January 31st; some

time between January 18th or 19th and January

31st.

Mr. Wheeler: For the purpose of the record, if

it will expedite it, the records which will be sub-

sequently introduced indicate that it was collected

in the pool stock warehouse on January 21st and

22nd, with one shipment being received Jaimarj^

31st.

Q. By Mr. Rolston: Mr. Ashby, do you know

how many pounds of fudge you had left on hand

for disposal prior to the accumulation in the i)ool

stock warehouse?

A. I do not know the exact amount. I know

approximately. [66]

Q. Did you tell Mr. Clark approximately how

many pounds you had?

A. It was approximately 10,000.

Q. Did you tell Mr. Clark that in your con-

versation with him?

A. I don't believe I said the amount; no; I

don't recall saying the amount.

Q. Did you discuss any price with him?

A. Yes, there was discussed a price.

Q. At what price did you offer the merchandise

to Mr. Clark?

A. I believe the price—he asked me the price

that I wanted, and if I remember correctly, it

was approximately 20c a pound, or in the neigh-

borhood of that.

Q. Mr. Ashby, going back to the first conver-
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sation you ever had concerning this fudge, that

was on or about October 20th or 21st?

A. Do you mean the original conversation*?

Q. That's right. Going back to that, isn't it a

fact that when that fudge was cut, some of it stuck

to the knife? A. A very tiny bit.

Q. Isn't it a fact you told them to wet the

knife, and you would eliminate that sticking qual-

ity of the fudge?

A. I don't recall saying that. [67]

Q. Do you recall somebody going back and

wetting the knife?

A. I don't recall it, but it possibly could have

happened.

Q. But you do recall that some of the fudge

stuck to the knife? A. A very small amount.

Q. During the conversation, you testified you

had some further discussion regarding the change

of the features by adding pecans.

A. I merely told Mr. Erhart—there were three

gentlemen standing there—that I would lilvc to

have more nuts added, both on top and in the

mixture.

Q. In the mixture? Did you ask what type of

nuts would be added, half pecans or chopped?

A. I wanted larger sized pecans on top.

Q. Any particular size?

A. Just larger than what they had.

Q. Was there any particular size of nuts that

you wanted scattered throughout the fudge?
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A. No, the nuts weren't to be scattered whole;

they were to be ground up.

Q. Did you ever see any sample of the fudge'

with the pecans in it ground up? [68]

A. This sample which we were cutting had

ground-up pecans in it. I was merely asking for

a larger proportion of the pecans.

Q. There were pecans all the way through this

fudge ?

A. Yes, there were, but not enough, in my
opinion.

Q. During the conversation is it not a fact that

Mr. Bower told you that he had no experience or

knowledge concerning bulk fudge?

A. That is true. I would hke to qualify that by

saying bulk candy of which this was a class of

bulk candy.

Q. As a matter of fact, he told you he had no

experience with the type of bulk candy?

A. That's right.

Q. You told him you had lots of experience,

is that right? A. That's right.

Q. In purchasing the fudge you were relying

upon your own experience with fudge and fudge

products and bulk candies, were you not?

A. To some extent.

Q. You were not relying upon any custom or

usage in the business, were you?

A. I was.

Q. Mr. Ashby, I am showing you a copy of

your deposition, which was taken two weeks ago,
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November 29th, and call [69] your attention to

page 35, and ask you to read from line 6, through

line 7. Read it to yourself. Mr. Ashby, at the time

of your deposition, November 29th, isn't it a fact

that you testified as follows to the following ques-

tion:

"Q. Did you rely upon any custom or usage

in the business? A. No."

Was that your testimony at that time?

A. That was my testimony at that time.

Q. Mr. Ashby, did anybody connected with

Bower-Giebel Wholesale Company at any time tell

you that this fudge was merchantable or usable or

saleable—use any of those words'?

A. Not directly, no.

Q. Did you, at any time, Mr. Ashb}'; examine

any other sample of the merchandise prior to the

receipt of your first shipment?

A. I don't recall anv, no.

The Court: Except the one sample that he

showed vou"?

A. The sample I brought from him, yes.

Q. By Mr. Rolston: Is it not a fact that within

the first two or three days of November ^Ir. Bower

called you over to his office to show vou another

sample that had just arrived?

A. I don't recall that particular instance.

Q. Possibly I can refresh your memory. You
save [70] stamps, do you not, Mr. Ashby?

A. I do not.
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Q. You are not a philatelist? You know what

a philatelist is? A. Yes.

Q. Do you save stamps of any other person?

A. Well, I may have taken some stamps off of

the carton around there, that w^as something un-

usual, yes.

Q. Wasn't that a carton of pecan fudge, that

was just airmailed special delivery from Chicago?

A. I don't recall this particular instance you

are bringing up at all, although it could have

happened.

Q. I am trying to refresh your memory, Mr.

Ashby, by calling your mind to stamps. During

the conversation in the first part of November,

isn't it a fact that Mr. Bower pointed out, in a

new sample, that this was a sample of the typ<*

of merchandise being shipped, and it had more

pecans in it than the other sample? Does that

help you refresh your memory as to such con-

versation? A. He could have, yes.

Q. That is the incident in which you cut some

stamps off of the carton; some $15.00 worth of

postage stamps?

A. I may have done so.

Q. Did you take any part of that sample and

put it in your little sample cabinet? [71]

A. I did not.

Q. Did you take a sample with you at that

time ? A. No.

Q. Are you sure of that?

A. Reasonably sure, yes.
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Q. Was that sample cut?

A. I don't recall.

Q. Do you recall the condition of that sample,

whether it was wet, or any wetter than the original

sample ?

A. That particular sample, as far as my mem-
ory serves me, was satisfactory.

Q. You definitely recall the incident at that

time, do you not?

A. May I explain something. Judge?

The Court: Yes.

A. I was calling on Mr. Bower from one to

three times a week during this time, and there

must have been, roughly, 18 or 20 or 25 calls. This

incident may have happened. I don't specifically

recall it.

Q. You are not supposed to be infallible.

A. There were so many calls at his office, and

so many conversations I don't recall outside of

certain instances where there are some records to

back up the things that happened. I don't recall

every conversation we had.

Q. By Mr. Rolston: If I brought the box with

the [72] stamps which were used into court, would

not that refresh vour recollection better?

A. I will stipulate that I took them.

The Court: He has stated this mav have taken

place.

Mr. Rolston: I am just trying to use that to

refresh his recollection as to the appearance of

the sample he saw on that day.
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The Court: He has no recollection of the

sample. He says the incident may have taken place.

Q. By Mr. Rolston: Do you have now any

further recollection of the sample shown to you on

that day?

A. It may have taken place. I recall something

along that line.

Q. Do you recall what the sample looked like

that you saw upon that occasion?

A. I would recall that it looked satisfactory.

Q. Do you recall whether or not it looked any

wetter than the original sample?

A. No, I don't recall w^hether it was anv wetter.

The original sample was not wet.

Q. Do you recall whether or not there was any

indentation, or accumulation of moisture around

the pecans that were on top?

A. On the second sample?

Q. On the second sample. [73]

A. I don't recall that. To my knowledge there

was none.

Q. You have testified to a conversation which

you had on or about November 25th, and I believe

you testified it may have been a day either way,

is that correct? A. That is correct.

Q. You have also testified that upon that occa-

sion you brought a sample to the store of the

Bower-Giebel AVholesale Comj^any?

A. That is correct.

Q. What was the nature and general appear-

ance of that sample?
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A. The nature of the sample,—it was in a

small bag. The sample was very, very wet and

moist; so much so, in carrying it down from my
office to Bower-Giebel it ran together in the sack.

Q. In other words, at that time, by the time

you were through handling it it looked like a ball,

isn't that right?

A. Everybody in the office handled it, so by the

time they got through, I would say it was.

Q. Where did that sample come from, Mr.

Ashby, if you recall?

A. I don't recall exactly. My memory is that

that came from the Boyle store shipment.

Q. Do you mean from the pool stockroom?

A. No, from the Boyle stockroom.

Q. Is that the East Olympic store?

A. The distribution had been made from the

pool, and I merely got this sample from tliat par-

ticular portion of the shipment that was sent to

the Boyle Street store.

Q. Do you recall what portion of the shipment

went to the Boyle Street store?

A. Do you mean

Q. My question is, do you recall?

A. No, I don't recall, other than it w^as some

part of the first few^ shipments. The record will

show that.

Q. Part of the first few shipments?

A. Yes.

Q. Would this paper sack, or sample which you
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brought, which was in a paper sack, be described

as a 9-pound slab"? A. No.

Q. It was smaller than thaf?

A. I don't know how much was in there. I

would say maybe a pound or two pounds; some-

thing like that.

Q. At that time you had not received over 5,000

pounds, had you?

Mr. Wheeler: I object to the question as being

not the best evidence.

The Court: If he know^s. You may answer.

A. I would say that I am not positive, because

the warehouse [75] records will show all those

exact shipping times, and when the individual

stores got their shipments, and so forth.

The Court: All right. It doesn't matter.

Mr. Eolston: Rather than have the witness go

through and read the deposition, will you stipulate

in the deposition he testified he brought a 9-pound

slab ?

Mr. Wheeler: Yes.

Mr. Eolston: And that was the first shipment,

and he qualified that by adding it could have been

the first or second shipment?

Mr. Wheeler: He qualified it further, and said

it might have been sent in the fourth shipment. To

the extent of his knowledge, I will stipulate.

Q. By Mr. Rolston: In your direct testimony,

Mr. Ashby, did you testify as to all of the con-

versation vou had with Mr. Bower on November
ft/

25th ?
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A. I did not hear all of the question.

Q. Read it,

(Question read by the reporter.)

A. I did.

Q. Is it not a fact you further discussed the

question as to whether or not Sears was going to

pay for the merchandise?

A. My recollection is I verbally told Mr. Bower

that our practice was, in a case of that kind, where

the merchandise [76] was not satisfactory, or there

was any doubt, to stop i3ayment on it.

Q. Isn't it a fact that you told him at that time

that you were going to stop payment on his

account '? A. It is.

Q. Or on his invoice? A. It is.

Q. You actually gave him that verbally, whether

it was the practice of Sears or not, is that true?

A. Do you mean that I told Bower?

Q. Yes. A. I did.

Q, At that time did you ask him wliether or

not he could stop payment on his checks to Karmel-

korn Kommissary? A. I did not.

Q. Was that discussed at that time?

A. I don't recall that was discussed at all.

Q. Do you recall the incident where Mr. Bower

called his secretary over, in your presence, and dic-

tated a letter to the bank, stopping payment on

his checks to Karmelkorn Kommissary?

A. I don't recall the incident.

Q. Do you have any recollection at all of such

a conversation at that time, during which Mr.
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Bower said he was going to stop payment on his

checks? [77]

A. I don't recall the conversation, but in the

course of the discussion about the fudge it could

possibly have come up.

Q. Do you have any recollection of thaf?

A. Nothing other than what I have just stated.

Q. I call your attention to your deposition, page

14, line 18, and ask you to read the question and

answer appearing there. A, Yes.

Q. Did you testify as a matter of fact, at the

time your deposition was taken—I had better have

you go back and read the previous few sentences;

beginning line 7, page 14. Is it not a face, Mr.

Ashby, at the time of the taking of your deposition

on December 29, 1944, at your attorney's office, the

following questions and answers were made

:

"Q. Did he discuss"—referring to Mr. Bower

—

"Did he discuss at that time whether or not they

could stop payment on any checks?

"A. Whether he could?

"Q. Yes.

"A. He might have. I don't remember.

"Q. As a matter of fact, you asked him whether

or not he had paid for it and he said, 'My gosh, you

saw me give them a $7,000 check in advance, but

there are some out that may be [78] stopped,' and

he went out and dictated in your presence a stop-

payment order?

'A. It is quite possible he did.
lii
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*'Q. Would you say that he did do that in your

presence ?

"A. I don't recall it. There was considerable

conversation about it, and I have a faint recollection

that there was something about stopping his checks.

"Q. Do you have a faint recollection whether or

not he called the girl over and dictated a stop-pay-

ment to the bank right then and there?

'A. Yes, I believe there was something like that.

Q. He dictated the stop-payment on four

checks? A. I suppose he did."

At the time of your deposition did you so testify ?

A. There was some dictation

The Court : Counsel stipulated.

Mr. Wheeler : Yes, that is what he said.

Q. By Mr. Eolston: Did you go on and make
any other purchases at that time, Mr. Ashby, of any

other merchandise other than fudge ?

A. I believe there was. The purchase orders

would show that. As I said before, we were in the

process of buying goods on almost every visit.

The Court: You bought other things from him
from year to year ? [79]

A. From Mr. Bower?

Q. Yes.

A. Yes, I have been buying for, I believe, about

12 or 15 months.

Q. From him? A. Yes.

Q. For Sears? A. That's right.

Q. By Mr. Rolston : The conversation with Mr.

Bower, which you have just related concerning^ the
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sample of fudge in the paper sack, and the stop-

payment discussion which occurred,—could that con-

versation have occurred as late as November 29th?

A. It could not.

Q. It could not have occurred as late as that ?

A. It could not.

Q. If I show you a purchase order dated No-

vember 29th, would that refresh your recollection in

that regard? What is your answer to the last

question, please?

A. I want to see the purchase order before I

answer that question.

Q. I show you two purchase orders bearing Nos.

12732 and 12733, both bearing date of order

11/29/43, shipping date 11/29/43 on one, and ship-

ping date on the other 12/1/43.

A. This is my purchase order. [80]

Q. Does such purchase order refresh your recol-

lection as to when that conversation regarding the

sample occurred?

A. So far as my memory is concerned the con-

versation that you are referring to took place prior

to November 29th.

Q. If I told you that November 29th w^as on

Monday, would that change your answer in any

way? A. No. It confirms my answer.

The Court : This is wasting time.

A. That is what definitely fixes it in my mind.

Q. By Mr. Rolston : Did you actually stop pay-

ment on your account to Bower-Giebel ?

A. We did not stop payment.
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Q. You did tell Mr. Bower you stopped pay-

ment? A. That's right.

Q. I believe you testified that your next conver-

sation concerning the discussion of fudge, after the

one you testified to, was on December 2nd, is that

correct? A. That's right.

Q. Is that the same conversation that you placed

at an earlier date in your deposition ?

A. Yes; in the deposition I was somewhat un-

sure of the dates other than it was after this, and

was December 2nd.

Q. Do I understand that is the same conversa-

tion you related at that time?

A. That's right. [81]

Q. That was a telephone conversation?

A. That is correct.

Q. During the conversation is it not a fact that

Mr. Bower asked you whether or not you were re-

leasing the hold on his accounts?

A. I don't recall whether he exactly said that

or not.

Q. Or words to that effect ?

A. He might have said something to that effect,

yes.

Q. What was your answer to that question.

A. My answ^er was yes, because

Q. Your answer was yes, you were releasing the

stop-payment thereon? Was that your answer?
A. We never put it on so we couldn't release it.

Q. You told him it was put on ?



122 Bower-Giebel Wholesale Co. vs.

(Testimony of Ralph Parker Ashby.)

A. All right, I told him, but that is still my
answer.

Q. You had told him?

A. I had told Iiim, but I had never bothered the

accounts payable, which has to be done in writing to

put a stop-payment on his account.

Q. Is my recollection correct, Mr. Ashby, that

you did testify that in that conversation on Novem-

ber 25th, or thereabouts, you told him j^ou were

going to stop payment? A. That is correct.

Q. Did Mr. Bower, during that conversation, ask

you whether or not it would be all right for him to

release payment [82] on his stop orders?

A. I don't recall his asking that question.

Q. Or a similar question ?

A. Or a similar question.

Q. Do you recall his talking at all about the

checks being released?

A. I will have to explain that answer.

The Court : You can answer yes or no, and then

explain it.

A. I don 't recall the question, I mean, his asking

me that, because I was not concerned about his end

of the transaction, to the point that I remember

exactly what he said about his end of it.

Q. By Mr. Rolston: Did you have a conversa-

tion with Mr. Bower the day after this telephone

conversation, on or about December 3rd, during

which a further discussion was had regarding his,

Mr. Bower's, checks?

A. I don't recall any of the subsequent conver-
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satioiis. As I say, I was down at ^li'. Bower's place

almost every day, and it possibly could have been

discussed.

Q. Do you recall during a conversation, on or

about December 3rd, when Mr. Bow(t saw you in

the morning and said, "Seeing you reminds me" or

words to that effect
—"Seeing you reminds me of

the fact that I have not notified the bank to cancel

my stop-payments." Do you recall that, and do

[83] you recall his calling over his secretary and

telling her to write a letter to the bank withdrawing

the stop-payment?

A. I don't recall that incident.

Q. Do you recall the dictation incident, on or

about the 2nd or 3rd ?

A. I don't recall that specific instance, no.

Q. Did you discuss the fudge on the morning

of the 3rd ?

A. As I said, we might have. I don't recall it.

Q. Did you have any discussion at all with Mr.

Bower between December 2nd and the conversation

you have testified to as being just prior to Christ-

mas, in which fudge was discussed?

A. We had only a particular off-liand remark.

It was not exactly a conversation, prior to Christ-

mas, that I specifically recall.

Q. Do you recollect a conversation during which

you told Mr. Bower that the fudge was selling all

right, but the girls weren't handling it, and you

were having a lot of trouble with new girls, and

further, to the effect that it was messy handling?
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A. I stated that some time during that period,

but I want to qualify that remark, if I may.

The Court: Yes.

A. The reason I want to qualify it is because

that is [84] just an excerpt from the conversation in

general. The preamble of that remark was the fact

that we could not do all this lying of fudge around,

and so forth, that Mr. Erhart had suggested, because

we had a lot of green girls w^ho would not know
what it was all about, and when they would see all

this fudge lying around our stockrooms, open, it

would give them the wrong idea of how Sears did

business.

Q. By Mr. Rolston: When did you have that

conversation with Mr. Bower'?

A. I don't recall. It was in that period.

Q. You told Mr. Bower that on December 2,

1943, in the telephone conversation?

A. I don't think it was. I don't recall that over

the telephone.

Q. Have you ever - seen Mr. Bower, after the

time he came up to you, prior to your telephone

conversation with Mr. Bower on December 2nd,

and before he came up to you in January?

A. I only saw Mr. Bower twice.

Q. Those two times that you have mentioned?

A. Yes.

Q. Did you ever tell Mr. Bower that you never

wanted to hear the word "fudge" again; it was too

messy? A. I certainly did.
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Q. Tbat was during tbis same period, wasn't it,

between [85] December 2nd and Christmas ?

A. It was.

Q. Did you ever tell Mr. Bower that during that

time you almost lost your shirt over that fudge;

that you over bought?

A. I could have said that.

Q. Do you have a recollection of ever having

said if?

A. I can't recall specifically, because that is

merely an excerpt from a continuing conversation

over weeks.

The Court : You were wrangling continuously, is

that the idea?

A. As I mentioned before, your Honor, I was

seeing that gentleman two or three times a week, and

there was possibly some crack or remark made each

time. After all, we were doing a lot of business. I

was down there quite often.

Q. By Mr. Rolston : In other words, Mr. Asbby,

every time you saw Mr. Bower there was some dis-

cussion about fudge, wasn 't there ?

A. It might have been just merely how was the

fudge ; that was all.

Q. And the answer was : Pretty messy for hand-

ling it, but we are selling it ?

A. We are selling it, as far as we are going

along. That might have been one of the particular

remarks, yes. [86]

Q. You recall telling liim you almost lost your

job over the fudge incident?
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A. I might have said that.

Q. And that you over bought the item?

A. I did not say that.

Q. .
You never told Mr. Bower that you over

bought the item? A. I did not say that.

Q. Did you have any conversation with Mr.

Bower between Christmas time and New Years?

A. I don't recall any conversation with Mr.

Bower between Christmas time and New Years.

Q. Were your stores open at that time?

A. They were open five days, I think, a w^eek.

We were closed on Saturdays, Mondays and Sun-

days. I know there were three days there they

didn't work.

Q. Upon the occasion that you came in to Mr.

Bower's place of business, in January, I think you

testified January 4th? A. That is correct.

Q. You brought a slab sample at that time ?

A. That was the time in my deposition I got the

two visits mixed up. That was the time I brought

in the 9-pound slab.

Q. That was the dry slab? [87]

A. I had two.

Q. Did you make a purchase of other commodi-

ties at that time?

A. I don't recall. The purchase orders will pos-

sibly show that.

Q. Did you tell Mr. Bower at that time that you

were going to stop payment on his invoices?

A. r don't recall saying that at that time, no.

Q. Did you ever tell Mr. Bower, subsequent to
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that first conversation in November, that you were

going to stop payment on the invoices or on his

account? Did you ever tell him at any time except

that once?

A. I told him in this letter that I wrote him.

The Court : He means orally, did you tell him %

A. I don't recall writing him again after the

first instance.

Q. By Mr. Rolston: Do you recall when you

actually stopped payment on his invoices'?

A. I stopped payment on his invoices— do you

mean the exact date ?

Q. Yes.

A. No, but I recall that I did. The accounts

payable would possibly show that.

Q. I show you a letter in handwriting dated

1/12/44, addressed to Saxe, and apparently bearing

the signature of [88] R. P. Ashby. Is that your

signature % A. That is my signature.

Q. Is that your l\andwa4ting ?

A. That is my handwriting.

Q. Is that the date upon w^hich you stopped the

invoices ?

A. I w^ould presume it is. That is not my hand-

writing on there. I told Mr. Saxe, verbally phoned

to him, and he said I had better put it in writing. I

wrote this out. We don't have a form for this sort

of thing, so I just wa'ote it on that memo and sent it

up with my secretary. I presume that is his hand-

writing.
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Q. To the best of your recollection that was on

or about January 12 ? A. That is right.

Q. It is true, isn't it, Mr. Ashby, that to your

knowledge the fudge had been paid for, or a vast

majority of the fudge had already been paid for?

A. I wouldn't know, to my knowledge, exactly

what the status of Mr. Bower's account was at that

particular moment ; I mean, on Januai:y 12th.

Q. Did you ever check his account at a later

time to see whether or not the fudge was paid for?

A. I looked into that only—I have never actually

checked as to the fudge itself ; I merely checked into

how much money was running through on his ac-

count. In other words, [89] if I might qualify that,

we don't pay by statements; we pay by invoices.

Where there is a continuing relationship, such as

with Mr. Bower, and money is being paid out, the

bills are being paid all the time. There is no par-

ticular time when they are piled up and all paid.

Q. They are paid on invoices'?

A. That's right.

Q. Do you have the original invoices for this

fudge ? A. Yes.

Q. If I recall your testimony, Mr. Ashby, at no

time had you ever advised Mr. Bower that the fudge

was moldy, is that true?

A. I have never advised him?

Q. Yes, of its moldmess.

A. That is not true.

Q. When was the first time you ever advised liim

that it was moldv?
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A. On either November 24th, 25th or 26th. In

other words, prior to the visit of Mr. Erhart, which

was dclinitely fixed as November 29th, by an order

which my attorney has.

Q. Isn't it a fact, Mr. Ashby, that your conver-

sation with Mr. Bower was on the morning of the

same day Mr. Erhart came up to see you ?

A. Which conversation?

Q. The conversation you referred to, tliat is, the

[90] conversation of November 24th, 25th or 26th.

A. It was on the morning of the day before Mr.

Erhart came? No.

Q. The day that Erhart came.

A. It was previous. My original conversation

with Mr. Bower was previous to the visit of Mr.

Erhart.

Q. Did Mr. Erhart go there in the morning or

afternoon ?

A. I don't recall the exact time. I believe it was

just about noon; noon, or very close to it.

Q. Did you see Mr. Bower on the same day?

A. I don't recall that I did at that time. It is

quite possible.

Q. Did you have a conversation with Mr. Bower

on January 10, 1944?

A. I don't recall that date as being January 10th

particularly; it might have been.

Q. I say, did you have a conversation with him ?

A. I guess I did. I don't recall the date. I don't

recall any particular conversation on January 10th.

Q. The conversation you are referring to on
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January 4th could not have occurred that late,

could it 1 A. It could not.

Q. I will show you two purchase orders, Nos.

4257 and 4258, both orders showing the date of

January 10, 1944, and [91] ask you if that is your

signature? A. That's right.

Q. Did you have any discussion with Mr. Bower

on that day?

A. I might have. I don't recall any discussion

of the fudge on that particular date.

Q. You don't recall a conversation regarding

fudge at that time?

A. No, other than my previous testimony as to

the fact that on each of my various visits two or

three times a week there may have been some more

or less discussion of this item.

Q. Mr. Erhart came to see you when in January ?

A. The second visit was January 12th.

Q. You don't mean there were two visits in

January ? A. What ?

Q. You don't mean Mr. Erhart visited you twice

in January? A. No. His second visit to me.

Q. Did you see Mr. Erhart on that day?

A. I don 't recall seeing him. May I go back ?

Q. Surely.

A. On January 4th, when I called this to Mr.

Bower's attention he said he would have to get hold

of a gentleman by the name of Bob Mitchell, who
was in on the original purchase. [92] I gatliered

from^my listening on my end of the conversation

—
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Mr. Rolston : 1 am going to object to any con-

clusion of this witness.

A. It isn't a conclusion. He talked with some-

body. He said, "Hob Mitchell will be around on the

6th—either the 6th or 7th, and we will come over

to see the fudge."

Q. He told you that? A. Yes.

Q. But Erhart did not get there until the 12th,

is that right?

A. I called Mr. Bower on the 7th. I actually

talked to him on the 6th or 7th. He said Mr.

Mitchell had not shown up, and he was not coming

over until he could get one of the representatives of

Karmelkorn.

Q. Mr. Erhart and Mr. Mitchell did appear at

your office on or about January 12, is that correct?

A. That is correct.

Q. Did you have any conversation with Mr.

Bower on that day?

A. I don't recall. I don't believe, however, it

was that day.

Q. If I show you the original purchase order,

which is dated January 12, 1943, No. 4312, would

that help you refresh your memory as to whetlier

or not you saw Mr. Bower?

A. It would not particularly prove anything, or

[93] refresh my memory.

Q. Whether it proves something, Mr. Ashby, is

not your concern. I ask whether or not it refreshes

your memory.

A. It does not refresh my memory. I might have
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seen Mr. Bower that day, yes, but whether we talked

fudge, I am not prepared to say.

Q. Yet, to your recollection, it was the same day

Mr. Erhart was in your office, January 12th, that

you stopped payment of the account, is that right?

A. It was after my conversation with these two

gentlemen.

Q. Do you know whether or not it was after you

placed this order with Bower-Giebel?

A. Is that the same one ?

Q. The same one I just showed you, of January

12th.

A. I don't recall exactly, but I would imagine, if

this is dated the same day, I apparently placed this

in the morning, and these gentlemen came over a

little later on in the day.

Q, Was any of the fudge stored at the pool

stockroom for more than 30 days?

A. Do you mean of the original distribution?

Q. That's right.

A. I can't answer that from my own knowledge,

because I don't have anything on this item, but I

can tell you how our [94] distribution system works.

The Court: He doesn't want that.

Q. By Mr. Rolston: Did you have any conver-

sation with Mr. Bower regarding over-shipment ?

A. Yes.

Q. When was that conversation?

A. I don't recall just when that conversation

came up. If there was an over-shipment I would

not find it out until after all the merchandise was
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delivered, or the pi'ior order was checked against

the receiving records, so in this case it would be

some time after December 6th.

Q. Would it be as late as the week l)etween

Christmas and New Years?

A. I am not prepared to state when that was. I

don't recall when the conversation occurred. I

know there was some conversation about it.

Q. Did you have any conversation with him in

Januar}^ regarding fudge that he had not yet picked

up on account of over-shipment?

A. I possibly did, yes.

Q. Do you recall which conversation in Januaiy

it was? A. I don't recall.

(Short recess.)

Q. By Mr. Rolston: Mr. Ashby, during the

conversation that vou had on or about November

25th that you testified [95] to, you recall that con-

versation—did you ever tell Mr. Bower during that

time that you could not use the fudge ; the order was

cancelled, and you were cancelling the entire matter ?

A. I don't recall making a positive statement

of that kind, no.

Q. You did say something concerning fudge;

that you were going to cancel the order during that

conversation ?

A. I don't remember making the specific state-

ment that we would cancel the order, or that we

were going to cancel the order.

Q. Did you say anything to that effect?

A. I don 't recall saving- that. If vou have some-
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thing that may refresh my memory—I may have

intimated that, but I don't recall it.

Q. You don't recall that some time during the

conversation that you said you could not use the

fudge ; that you were going to cancel the order ?

A. I don't remember making that flat state-

ment, no.

Q. Did you make any statement during the con-

versation that you could not use the fudge?

A. Only in relation to

Q. My question is not that confusing, is it?

A. All right. No.

Q. You did not make such a statement? [96]

A. No.

Q. Did you make a statement to this effect to

Mr. Bower during the conversation?

A. It was after, in relation to stop-payment.

Q. Do you mean with regard to the stop-pay-

ment, was the only thing that you said during that

conversation relating to cancelling the order on the

fudge; that you could not use the fudge; is that

right ?

A. I would like to have you repeat that again.

(Question read by the reporter.)

A. That's right.

Q. During that conversation did you say any-

thing concerning whether or not there was mold on

any of the fudge; that is, during the conversation

of November 25th?

A. I believe I did point that out, that it was

beginning to mold.
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Q. You liave a definite recollection of that?

A. That is to the best of my recollection.

Q. You do have a recollection of that?

A. Of stating that the fudge was beginning to

mold around the nuts.

Q. You wrote out the requisition orders, such as

Defendant's Exhibit D for identification?

A. No, I did not write that.

Q. Did you direct that that be written ? [97]

A. This is the direction right here. This is the

order for this.

Mr. Rolston: The witness is referring to G for

identification. Exhibit D for identification, Mr.

Ashby, is the distribution to the stores, is it not?

A. This Exhibit D, this is not the distribution

to the stores.

Q. It is not?

A. No. This is the return from the stores. That

was created by the individual stores concerned; not

by me. I merely have my name there, because I

authorized the return for this order.

Q. Exhibit D was the return on November 15th,

is that right?

A. I beg your pardon. This was the requisition

returned by the warehouse for distribution to the

stores. It was not returned by me, however.

Q. Did you instruct this to be written?

A. There is another spread sheet here attached

to my purchase order which shows the specific quan-

tities that I ordered to be sent to each store.
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Q. Does any of the fudge remain in the central

warehouse ?

A. Only possibly over night or over a week.

Q. A couple of days? [98]

A. Yes. There is no storage, in other words; it

doesn't get into storage.

Q. To your knowledge the first returns from the

stores was after January 20th, is that correct?

A. The records will show that.

Q. Do you recall the amount of merchandise

that you had actually received at the time of your

conversation of November 25th?

A. Let me have that again?

(Question read by the reporter.)

A. No, I would not have that. It would be,

again, in the records; other than I knew it was in

some relation to the 5,000 pounds, because the

amount I actually saw with my own eyes; but the

records show the exact amounts.

Q. Calling to your attention Defendant's Ex-

hibit H in evidence, your letter of January 20th, to

the third paragraph, where you state, relating to

November 25th, it says on this date you had re-

ceived 13,210 pounds.

A. That's right, because when I wrote this letter

I had already phoned the warehouse and got the

distribution dates, to just merely tie each other up.

Q. At the time of your deposition had you done

that?

A. In making the deposition I hadn't; some of

my figures were possibly off. I hadn't thought
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much about the case for a year, and I didn't recall

some of the specific [99] amounts involved, because

it was all warehouse records anyway.

Q. In your testimony today you still referred

to the 5,000 pounds. You hadn't checked the letter

since ?

A. I hadn't checked the letter as to the exact

amount, because I knew all of this was contained

in the warehouse records anyway.

Q. Did I understand you to say, Mr. Ashby,

that you have not read this letter since?

A. I have read the letter since making the depo-

sition, yes. I still don't remember the specific

tomiage.

Mr. Rolston: That is all.

Redirect Examination

By Mr. Wheeler:

Q. During that period of time, Mr. Ashby, what

was the volume of transactions that you were con-

ducting with Mr. Bower—during the jDeriod from

October, 1943, through to January or February,

1944 ?

A. I don't recall the exact amounts. We were

doing in the nature of $10,000 or so every four

weeks. You can get the exact figures from the

copies of his invoices which you have. I would

say, offhand, in the neighborhood of $10,000 for a

period of four weeks.

Q. What items would be included in that

volume ?

A. We purchased any bulk candies that Mr.
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Bower might [100] have available; we purchased

national brands of candy bars; cigarettes; and once

or twice a few cigars. Quite a few cigars in one

particular order. There were some cookies. Well,

maybe ten or fifteen kinds of candy bars. In other

words, quite a large variety of goods.

Mr. Wheeler: I have no further questions.

Mr. Rolston: There is just one thing I over-

looked. I want to offer this stop-payment which

the witness has testified concerning into evidence.

Mr. Wheeler: No objection.

The Clerk: Plaintiff's Exhibit 3.

The Court: What is the date of that^

Mr. Wheeler: 1/12/44.

The Court: That is the one referred to in the

letter, in the last paragraph?

A. Yes, sir.

The Court : Anything further from this witness ?

Mr. Wheeler: Not at this time, your Honor.

The Court: Call your next witness. [101]

VICTOR POCIUS,

called as a witness on behalf of the defendant,

being first duly sworn, testified as follows:

The Clerk: Please state your name.

The Witness: Victor Pocius.

Direct Examination

By Mr. Wheeler:

Q. Mr. Pocius, you reside in Chicago, Illinois,

do you? A. Yes, sir.
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Q. What is your business there?

A. Confectionery manufacturing, retail and

wholesale.

Q. Do you conduct a business under the name

of Karmelkorn Kommissary? A. Yes, sir.

Q. Were you conducting such a business in

candy under that name from the period October,

1943, through February, 1944? A. Yes, sir.

Q. Are you a part of the Sears-Roebuck and

Company organization? A. No, sir.

Q. Did you receive an order from the Bower-

Giebel Company for Pan O' Butter Fudge in Octo-

ber of 1943 ? A. Yes, sir.

Q. Who acted as your salesman in that trans-

action ?

A. The salesmen were brokers, Mr. Alphonse

Erhart and [102] Mr. Bob Mitchell.

Q. Did you send any sample of fudge to Mr.

Erhart and Mr. Mitchell? A. Yes, sir.

Q. During the month of October?

A. Mr. Bob Mitchell and Mr. Alphonse Erhart

were in Chicago at the time and took a sample with

them, I believe.

Q. What were the characteristics of that sample

of fudge?

Mr. Rolston: To which we object as too in-

definite and ambiguous, and having no materiality

at this time.

The Court: I don't know. It relates to the

condition of the candy. We have had a discussion

of the candv.
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Mr. Wheeler: It is corroborative merely as to

the condition of the candy, your Honor.

The Court: Read the question.

(Question read by the reporter.)

The Court: Overruled. I think there was some

testimony about making a change, and putting in

more nuts. You may answer.

A. Do you mean in what shape was the mer-

chandise ?

Q. By Mr. Wheeler: Yes; what kind of fudge

was it?

A. It was a cream fudge made with sugar and

butter. The ingredients were all on the label just

like any other [103] fudge. You have all eaten it.

Q. It had pecans in it, did it ? A. Yes.

Q. And it had pecan halves placed on top?

A. Yes.

Q. Was the candy moist or wet at the time it

was given to Mr. Erhart and Mr. Mitchell?

Mr. Rolston: I object to that as immaterial, as

to what the condition of the sample was at that

time.

The Court: Overruled.

A. May I answer?

The Court: Yes.

A. When the fudge was handed to Mr. Alphonse

Erhart and Mr. Bob Mitchell it was in good shape.

Q. By Mr. Wheeler : Was it wet?

A. No.

Q. Did it have any accumulation of water

around the nuts?
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Mr. Rolston: To which I am going to object as

leading his own witness; cross-examining his own
witness.

The Court: I will sustain the objection. He is

your own witness.

Q. By Mr. Wheeler: You did receive an order

from Bower-Giebel Company?
A. Yes, sir. [104]

Q. What was the date on which you gave the

sample to Mr. Erhart and Mr. Mitchell?

A. The date of the order ?

Q. The date on which you gave the sample to

Mr. Erhart and Mr. Mitchell.

A. I couldn't tell you the exact date.

Q. Do you re<3all the date of the order that you
received from Mr. Bower?

A. No, I don't. It was some time in October.

Q. Do you recall the amount of the order?

Mr. Rolston: To which I object as outside the

issues, and immaterial, how much fudge w^as

ordered by Bower-Giebel.

The Court: I don't think the amount is in dis-

pute, is it?

Mr. Wheeler: This goes to the testimony of a

later letter, the date of a later letter, your Honor.
The purpose is to show by this witness, among
other things, that there was fudge purchased in.

addition to that w^hich went to Sears-Roebuck and
Company.

The Court: What materiality would that be?
We are not concerned with what was purchased
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separatel^y. The main point we are concerned with

is whether this fudge was in bad shape when it

reached here.

Mr. Wheeler: As a part of the testimony of

this witness I intend to show that the fudge which

was sent was not of the [105] standard of the

sample, and that Mr. Pocius came out here and

made a settlement with Mr. Bower, recognizing that

ihe entire amount which was sent was not good

candy, so this Sears portion was a part of an entire

transaction.

The Court: All right. It may go in, and I will

reserve a motion to strike if it is not connected up,

because ultimately the fact that he made a settle-

ment would not be material unless it constitutes an

admission on the part of Bower, or on their part,

that it was defective.

Q. By Mr. Wheeler : Do you recall the amount

of the order that you received?

A. There was a written order on that, but the

poundage was 100,000 pounds, I believe.

Q. Did you send any other samples to Bower-

Giebel Company after this tirst one, which was

given to Mr. Mitchell and Mr. Erhart?

A. There was one by airmail, directly to Bower-

Giebel.

Q. Did you examine that sample prior to the

time that it was sent? A. Yes, sir.

Q. What was the condition of that sample at

the time vou examined it?
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A. The same as the first one, only with more

nuts on the inside, and more nuts on top.

Q. When did you send that sample? [106]

A. The date I don't remember.

Q. It was subsequent to the first sample?

A. Yes, sir.

Q. Could you fix it with reference to the date

of the letter which you wrote with reference to the

OPA? Was it prior to that letter?

A. It was after, I believe. I am not positive

about that.

Q. The date of that letter is November 13th?

A. Yes. It was after the last sample.

Q. You mean the letter was after the last

sample? A. That's right.

Q. Did you, in accordance with the order that

you sent to Mr. Bower, send fudge to Los Angeles

to the Bower-Giebel Company?

A. That's right.

Q. What was the condition of that fudge with

reference to moisture?

A. In Chicago it was perfect.

The Court: May I have the answer?

(Answer read by the reporter.)

Q. By Mr. Wheeler: Was there any candy

which was sent which was moist or wet, in Chicago ?

A. No, sir.

Q. Did you have any discussion with Mr. Bower

concerning [107] the fudge which you sent to Cali-

fornia ?

Mr. Rolston: To which I am going to object
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unless it is concerning the fudge which is involved

here.

Mr. Wheeler: It is subject to the same motion

to strike.

The Court: Yes, unless it is shown it is part of

the same shipment, or some admission of its con-

dition. Overruled. A motion to strike will be re-

served.

A. May I have the question?

(Question read by the reporter.)

A. At what time?

Q. By Mr. Wheeler: At any time.

Q. I believe I had a telephone discussion with

Mr. Bower about a week before Christmas, some-

where in that week. I don't recall any other con-

versation at that time. There might have been.

Q. Do you recall the conversation that you had

with him at that time?

A. No, I don't, but I believe that that was the

conversation that made up my mind to come here

to see Mr. Bower.

The Court: What did it concern?

A. On the distressed merchandise that he had

on hand; in relation to that.

Q. By Mr. Wheeler: When you say "dis-

tressed merchandise", [108] you are referring to

the Pan O' Butter Fudge? A. Yes, sir.

Q. You didn't ship any more?

Mr. Rolston: Mr. Wheeler is practically cross-

examining his own witness.



Sears-Roehuck d- Co. 145

(Testimony of Victor Pocius.)

The Court: No. We know that distressed mer-

chandise has a technical meaning.

Q. By Mr. Wheeler : You came to Los Angeles,

then, did you? A. Yes, sir.

Q. Did you have a discussion with Mr. Bower

there about the candy? A. Yes, sir.

Q. Where did that discussion take place?

A. At the Bower-Giebel office.

Q. Did you make any examination of candy at

the time?

A. Yes, sir, about eight or ten cases.

Q. Where were those boxes of candy stored?

A. In the rear of his office, which was his ware-

house.

Q. What was the condition of those eight or ten

cases ?

Mr. Rolston : To which I am going to object

Mr. Wheeler: It is all subject to the same ob-

jection and motion to strike.

The Court : Overruled.

A. Some of the merchandise was damp, and

some of the [109] merchandise was useable and

edible.

Q. By Mr. Wheeler: Do you recall whether

any part of it had a mold on it at the time?

A. No, sir.

Q. Did you have any conversation with Mr.

Bower concerning an adjustment of the price?

A. Yes. That was the first day I talked to him,

and I asked him if he wanted me to take this mer-

chandise back, or if he wanted to salvage it at a
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price. He said, "I would like to take it at a price."

Those aren't the exact words of our conversation.

The Court: The substance*?

A. Yes; and we agreed that the next day we

would sit down and figure it out.

Q. By Mr. Wheeler: Did he state any reason

to 3^ou why he wanted it at a price rather than hav-

ing you take it back to salvage it?

A. No; our conversation was a long, drawn-out

affair.

Q. By the Court: Did he discuss any other

shipments that had been made, or any complaints

of Sears-Roebuck and others'?

A. Yes, he made mention of several companies.

Who they were I don't remember, but I think he

mentioned Sears.

Q. Did he say the merchandise had been found

unsatisfactory by others ? [110]

A. At this figure of 20c a pound I would rather

have taken it back to Chicago and re-worked it, but

he said he had a lot of shipments to take back

—

from who and where, I don't remember the names,

but I don't think he mentioned Sears, but he had

to reimburse people ; and I bought it at 20c apound.

Q. By the Court: When you shipped it to him
it was not with the idea of filling any specific order

he had placed with you*?

A. I sold directly to Bower-Giebel.

Q. You did not know, for instan<3e, he had a

contract to sell 28,000 pounds to Sears, or any-

body else?



Sears-Roehuck dc Co. 147

(Testimony of Victor Pocius.)

A. No, but I did know he sold to Sears. That

was mentioned by the brokers at that time.

Q. That was the only shipment? Whatever re-

sale he made was made out of that one shipment

of 100,000 pounds? A. That's right.

Q. And they were not earmarked for any cus-

tomer at all? A. No, sir.

Q. You just sent the merchandise to him on a

straight sale? A. That's right.

Q. By Mr. Wheeler: What was the manner in

which you made the adjustment?

Mr. Rolton: My objection goes to all of these

questions [111] I understand?

Mr. Wheeler: Yes.

A. The adjustment was made on the invoices

that he had stopped payment on.

Q. You mean that Mr. Bower had stopped pay-

ment on your invoices?

A. Yes, and merchandise also en route.

Q. What was the adjustment that you gave him?

A. On thirty some thousand pounds I took a

loss of 30c a pound.

Mr. Rolston: I move to strike ''I took a loss."

The Court: Don't say "loss".

A. I deducted 30c a pound on 30,000 pounds.

The Court: What was the original selling price?

A. 50c.

Q. By Mr. Wheeler: Did you make any fur-

ther reduction or deduction in price?

A. On 7,776 pounds he paid me 32 and a quarter

cents a pound.
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Q. Was this candy made for the Los Angeles

area with conditions in the Los Angeles area in

mind?

A. Yes, we had taken that into consideration.

Q. In what way?

Mr. Rolston: To which we object as immaterial,

and outside the issues. [112]

The Court: Yes, I thmk we are getting away

from the issues a great deal. I will sustain the

objection.

Q. By Mr. Wheeler : My Pocius, you have been

in the candy manufacturing business for some time,

have you? A. Yes, sir.

Q. For how long a period should fudge of this

kind keep?

A. It all depends on the weather and conditions

surrounding it. In certain climates it can stay six

months; in certain climates it will spoil in any

length of time.

Q. Would you explain that answer further, as

to what type of weather affects candy?

A. Moisture; humidity.

Q. In other words, it won't stand up as well?

A. That's right.

Mr. Wheeler: I have no further questions.

Q. By the Court: They are sent out in air-

tight containers, are they not?

A. Yes.

Q. And then they are kept in a dry warehouse?

A. Pardon me; I will explain how these were

packed. 9-pound fudge was packed in individual
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containoTS with a top and bottom lid in which are

liners, and then two of these containers were put

in one cargo container 14 by 14, by four [113] and

a half inches high.

Q. Made of cardboard? A. Yes.

Q. Assuming that they were not opened, but

were placed in a dry warehouse in that period of

the year, November and December, how would the

atmospheric conditions affect it?

A. We naturally cook it for California. You
have a little moisture in it, because of the dryness

of it, and naturally, when it was put in a warm or

heated store it would be suitable for sale.

Q. Assimiing you have got that margin of safety

or tolerance, or whatever you call it in your manu-

facturing ? A. Yes.

Q. It had a little tolerance. Suppose it were

kept in a dry warehouse, and not opened, and not

on the shelf more than a day, how should it stand

up under those conditions?

A. It would stand up all right, but here we had

a condition on the way, which we don't have in our

own vicinity, of anywhere from six to thirteen days

shipment.

Q. It was rather a long shipment, is that the

idea ? A. Yes.

Q. You think that long period of shipment may
have accomited for it, is that right?

A. It might have been that. We don't know.

Q. But you were satisfied, when you got here,
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from the [114] sample that something was wrong

with the merchandise, weren't you?

A. Yes. Some was good and some was bad.

Cross Examination

By Mr. Rolston:

Q. It is a fact, is it not, that Mr. Bower can-

celled his order prior to this adjustment?

A. He cancelled his order, to my recollection,

by stopping payment on his checks.

Q. Didn't he wire you and stop payment of the

order ?

A. That I don't recall at this time. He might

have. If there was any such papers they would be

the proof of it.

Q. Mr. Pocius, you still do business with Sears-

Roebuck, do you not? A. Yes, sir.

Q. You have outlets in all their stores around

Chicago and that area?

A. No, I don't have any concession.

Q. A great many stores ?

A. No; I sell a few of their stores in Chicago,

but not all of them.

Q. Is your volume with Sears back in that terri-

tory as high as $1,000 a day? A. No, sir.

Q. Is it close to that figure ? A. No, sir.

Q. That is, of volume, I mean?

A. Yes, sir.

Q. Are you going to be leaving Los Angeles

soon? A. Tomorrow, at 12.

Q. When did you get in to Los Angeles?

A. Yesterday at 9:15 in the morning.
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Q. Is Sears-Roebuck paying your expenses on

this trip? A. That has not been discussed.

Q. Were some of the shipments that you made

adjustment on shipped after you received a stop-

order by wire? A. Yes, sir.

Q. That was one of the considerations of the

settlement with Bower? A. That's right.

Q. A further consideration was that the ship-

ments were arriving too late for the Christmas

trade ?

A. No, because he said he sent his order to stop

or to cancel his checks, and we had a conversation

to the effect that he did not want any more fudge.

Q. It was too late in the year?

A. No, there was no discussion of the weather

at the time.

Q. I say the season; not the weather. [116]

A. No.

Q. It is your definite recollection at the time of

the adjustment there was no discussion with Sears

whatsoever concerning the Sears merchandise what-

soever? A. No.

Q. You adjusted each invoice, invoice by invoice,

is that right? A. No, sir.

Q. That is not right ?

A. I adjusted each invoice per invoice, yes, but

there is an explanation for that.

The Court: You have a right to give it.

A. The merchandise he had in stock, we didn't

take invoice per invoice, and check invoice per case,

or the amount of stock he had against each invoice.
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We took the whole total of invoices, and he paid me

at the rate of 20c per j)ound.

Q. By Mr. Rolston: That was done invoice by

invoice, was it not?

A. Yes, upon invoice per invoice, upon the un-

paid invoices.

Q. The invoices, then, were not due?

A. They were due; otherwise he would not have

the invoices.

The Court: He did not take back any of the

merchandise at all? [117] A. No, sir.

Q. Do you remember how much was shipped on

this shipment? A. 83,000 pounds.

Q. 83,000 pounds of a maximum of 100,000

pounds ? A. Yes.

Mr. Rolston: At this time, your Honor, I would

like to strike all the testimony concerning the

adjustment as having no materialit}^ in this case,

and is no evidence one way or the other.

The Court: I will deny the motion. When a

manufacturer himself comes out here, at the re-

quest of the agent who made the resale, and admits

that the merchandise was not in a merchantable

condition, and makes an adjustment, it is corro-

borative of the fact that the candy was not in a

merchantable condition.

Mr. Rolston : There is no evidence that it was

merchantable at the time it was shipped.

The Court: We will argue that later on. Evi-

dently he thought he was responsible.

Q. The adjustment was made upon the entire
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shipment, of which Sears' merchandise was a part?

The adjustment was made on the 83,000 pounds,

isn't tliat correct?

A. No ; the total merchandise shipped was 83,000.

Q. What was the adjustment made on? [118]

A. 38,000 pounds.

Mr. Rolston: I want to go into something else.

The Witness: That is the number of unpaid

invoices he had, and we naturallv took those to

establish our credit to himself and his customers.

Q. By Mr. Rolston: Mr. Pocius, I show you a

document which purports to be an invoice of the

Karmelkorn Kommissary, No. 1067, under date of

12/15/43, addressed to Bower-Giebel Wliolesale

Company. Is that one of the invoices covering this

merchandise? A. I presume it is.

Q. That is on your stationery?

A. That's right; it is on my stationery.

Q. You saw that on or about December 30th at

the Bower-Giebel Wholesale Company, did you

not? A. Yes, I probably did.

Q. I show you a check of Bower-Giebel Whole-

sale Co., check No. 4052, dated December 30, 1943,

and ask you if that is the check in payment of that

invoice? A. Yes, sir.

Q. I see the invoice liears certain figures in

handwriting. Were those figures placed there in

your presence? A. Yes, they were.

Q. The final price of the invoice is $791.67, is

that right? [119] A. Yes, sir.

Q. That was the amount that you and Mr. Bower
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arrived on, as payment for the 5,868 pounds of Pan

O' Butter Fudge represented by that invoice?

A. That's right.

Q. So this check pays for this invoice ?

A. Yes.

Q, There were no other considerations except

the merchandise represented by this invoice?

A. You misunderstood. We can go through all

the invoices, and deduct along the same lines. You
don't understand our idea, when we did that.

The Court: You had better explain that. There

is confusion in counsel's mind and mine, too.

A. I went into Bower-Giebel's. He had all his

fudge sitting around the room, and we took the

invoices, and counted out case for case. Whether

he had his case right on the floor, I don't know;

but we reduced it to 20c a pound.

The Court: Instead of 50?

A. Yes.

Q. You arbitrarily cut down the in'ice paid to

20<; a pound.

A. Yes, except what was en route.

Q. What was en route?

A. I paid 32 and a quarter a pound. [120]

Q. That settlement you made brought down to

date on the entire shipment?

A. That's right.

Q. On both the amount paid for, and that which

was unpaid?

A. . That's right. If he had paid me on eacli
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individual invoice, then we would have counted case

for case.

Q. In other words, you would have to have a

proportionate reduction on each invoice?

A. That's right.

The Court: That is what I thought. I don't

think the adjustment is so important, but rather the

fact that the manufacturer admitted there was de-

fective merchandise in every shipment.

Mr. Rolston: That was not the basic reason for

the adjustment.

The Court : That is a matter of argument. There

is evidence that other merchandise was up to wliat

it should have been. You will have your opportunity

to rebut that testimony to show that it was all right,

and to show that your adjustment was on other

grounds. I merely have to rule upon the material-

ity of the evidence. I don't have to decide this case

now; and certainly it is material when he comes

out here and admits he was satisfied that the mer-

chandise [121] was not merchantable, or a good

portion of it. He was the manufacturer, and Bower-

Giebel were his agents in the resale.

Mr. Rolston: They weren't agents.

The Court: They purchased from him.

Q. By Mr. Rolston : During the months of Oc-

tober, November and December, 1943, you were at

that time doing business with Sears, Roebuck and

Company direct, were you not, in Chicago?

A. Yes.
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Q. And have been ever since that time, is that

right?

A. Yes. We laid off in interval periods.

The Court: You never, however, sent a direct

shipment to any of their stores upon an order di-

rect, except this one to Bower-Giebel, is that cor-

rect? A. Until December 2, 1944.

Q. I mean prior to this order. A. No.

Q. You had not sent anything direct to their

warehouse, or to the main store here, or to any of

the branches? A. No, sir.

Q. By Mr. Rolston: Do I understand at the

present time you are selling Sears, Roebuck direct?

A. That is right.

Q. You have been shipping them in the past

30 days or more? [122]

A. One shipment, December 2, 1944.

Mr. Rolston: I want to reserve the right to re-

call the witness under 2055.

The Court: It is only 4 o'clock. We don't quit

until 5.

Mr. Rolston: In order to properly introduce

the evidence, then, your Honor, I want to go

through the invoices and show that each payment

was made by each invoice. The witness has already

testified concerning Bower's check No. 4056, and

the invoice 1067 which paid for it.

The Court: All right. I think probably you can

stipulate that was a fact, subject to his explanation.

You can go ahead and put them all in without tak-

ing the time to go through them, because you will
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show eacli clieck corresi)onds to the corresponding

invoice.

Mr. Wheeler: I have copies from Mr. Pocius.

Tlie Court: Put them all in, and give each a

number, so the clerk will identify it. No further

foundation is necessary. Counsel do not insist on

a further foundation.

The Clerk: This will be marked 4 in evidence.

The Court : You can put them in as one exhibit,

and mark them A, B, C and D, along the line, and

they will show for themselves.

Mr. Rolston : Do you mean they will be 4-A, 4-B,

and so forth? [123]

The Court: Yes.

Mr. Rolston: There is no use of cluttering up

the record with the bills of lading. The check and

invoice will be all right.

The Court: Invoice No. 1035 will be 4-B.

Mr. Rolston: Invoice 1036; check No. 4040.

The Clerk: 4-C.

Mr. Rolston : Invoice No. 1038 ; check 4039.

The Clerk: 4-D.

Mr. Rolston: Invoice 1039; check 4042.

The Clerk : 4-E.

Mr. Rolston : Invoice 1044 ; check 4043.

The Clerk: 4-F.

Mr. Rolston: Invoice 1059; check No. 4049.

The Clerk: 4-G.

Mr. Rolston: Invoice No. 1061; check No. 4050.

The Clerk: 4-H.
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Mr. Rolston: Invoice No. 1064; covered by

check 4051.

The Clerk: 4-1.

Mr. Rolston : May I have 4-1
'? Mr. Pocius, I show

you Exhibit 4-1, and which is invoice No. 1064 in

the amount of $855.00. Is that the correct billing

price? A. Yes, sir.

Q. There was no adjustment made on that in-

voice, was there? [124]

A. No, sir.

Q. In other words, that invoice was paid in full ?

A. That's right.

Q. By check No. 4051, which is attached to it?

A. That's right.

Q. That was also given to you on December

30th, at the time of the adjustment, is that right?

A. That's right.

Q. That invoice was also unpaid at that time, is

that right? A. Evidently it was.

Q. In other words, your statement made pre-

viously that aU unpaid bills were discounted if un-

paid is not exactly right, is that correct?

A. That's right.

Mr. Rolston : Invoice 1073 ; check No. 4062. Next

in order.

The Clerk: 4-J.

Mr. Rolston: Invoice No. 1075; check No. 4063.

The Clerk : 4-K.

Mr. Rolston : Invoice No. 1034 ; check 4037.

The Clerk : 4-L.

Mr. Rolston: Invoice No. 1033; check No. 4037.
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The Clerk : 4-M.

Q, Mr. Pocius, each shipment that was made

to the Bower-Giebel [125] Wholesale Company was

sampled by Mr. Mitchell during your presence in

Chicago, is that right •?

A. That is, when I was in Chicago, yes.

Q. Did he show you these samples ?

A. When I was there, he did.

Q. All the samples that you saw were in the

same condition, and of the same standard as the

sample which had previously been shipped out to

Bower-Giebel, is that correct?

A. That is correct.

Q. And made in the same manner?

A. All alike. That is, to the best of human pos-

sibility, of holding within a degree or two.

Q. In other words, as far as you observed, all

shipments were up to and equal to the sample?

A. That's right.

Q. When you saw the merchandise at the Bow-

er-Giebel A¥holesale warehouse do vou know how

long it had been there? A. No, sir.

Q. Do you know under what conditions it had

been stored? A. No, sir.

Q. After it was received by them?

A. By Bower-Giebel?

Q. Yes. A. No. [126]

Q. Do you know how they were shipped?

A. By what truck line?

Q. Yes. A. By the Ringsby Motors.
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Q. Were they instructed to be shipped in re-

frigerated ears?

A. I believe that was on the bill of lading. I

won't say specifically.

Q. Do you know whether or not they were

shipped in refrigerated cars?

A. That I don't know.

Q. Did the cases each have labels on them show-

ing how the goods had been packed or shipped?

A. Yes, they had an instruction on there.

Q. Do you recall what that instruction was?

A. I believe it was on the side of the case. It

said not to stack four or seven high; I don't know
which.

The Court : That was to prevent breakage of the

cartons, is that correct? A. That's right.

Q. By Mr. Rolston: Is it not a fact, Mr. Po-

cius, that the extra weight would also have a ten-

dency to squeeze the moisture out of the fudge?

A. Yes, sir,

Q. That was one of the reasons why it should

not be [127] packed more than four high or seven

high, whichever it was? A. That's right.

Q. So that possibly was one of the elements that

may have caused this fudge to be moist at Mr. Bow-

er's, might it not,—the fact they were stacked too

high after they were received, is that right?

A. Definitely.

Q. Where they were stored after they were re-

ceived? A. That's right.
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Q. And whether or not they had been opened,

and how long they had remained open, is that right ?

A. Yes, sir.

Q. Also the weather conditions existing in Los

Angeles; whether or not the humidity was up or

down; that might affect it? A. That's right.

Q. Whether or not it was damp or dry would

also affect it? A. Yes, sir.

Q. All those elements and factors enter into

whether the fudge will remain in perfect condition

or become moist, or in another case, dry?

A. That's right.

Q. You have no knowledge of your own how-

Sears, Roebuck handled the fudge out here? [128]

A. No, sir.

Mr. Rolston: That is all at this time, your

Honor.

Mr. Wheeler: I have no further questions. May
the witness be excused?

The Court : Just one more question : Mr. Bowser,

in asking for the adjustment, complained about the

quality of the merchandise, didn't he?

A. Yes.

Mr. Rolston: To which I will object, if I may
register my objection.

The Court: You may object to any questions I

ask. I want to get back to the idea that he did

not give 30c for nothing. He complained of the

quality of the merchandise? A. Yes.

Q. It showed dampness? A. Yes.
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Q. You made the adjustment, because you

thought the complaint was legitimate ?

A. Yes.

Q. You did not cut 30c out of the 50c just to

be friends with him, did you? A. No, sir.

Mr. Rolston: May it be understood that my ob-

jection goes to the court's questions'?

The Court : Certainly. I wanted to go back to see

[129] what this man paid 30c a pound for. I am
through.

Q. By Mr. Rolston: Isn't it a fact, Mr. Po-

cius, that Mr. Bower asked for authority to return

the merchandise, and also that the goods en route

would be returned? A. Yes, sir.

Q. He asked you?

A. No, he did not. He asked it in a wire. I

think in his wire, or he had a letter to that effect.

Q. He asked you to take back the merchandise,

is that correct? A. Yes, sir.

Q. You did not want to take back the merchan-

dise, did you ? A. No, I did not say that.

The Court: On the contrary, he said he offered

to take it back.

A. There is a witness to the effect of what hap-

pened; Mr. Bob Mitchell.

Q. When you got here you offered to take it

back?

A. Yes, I asked him *'Do you want me to take

It back, or do you want to salvage it?"

Q. Then you agreed on this basis?

A. Then he told me he had more merchandise
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outstanding, so at 20c a pound which was the price

he quoted, he said his customers and himself could

make out. [130]

Q. By Mr. Rolston: Mr. Pocius, I show you

a copj^ of a telegram from Los Angeles, dated De-

cember 21, 1943, addressed to Karmelkorn Kom-
missary. Did you receive the original of that?

A. Yes, sir.

Q. Will you read it?

A. "Telegraph or write your written autliority

to return fudge in harmony with your verbal au-

thority yesterday."

Q. At the time of this telegram Mr. Bower had

offered to return the fudge, had he not?

A. Yes, no doubt he had.

Q. Did you not w^ant the fudge back at that

time, is that right?

A. No, I wanted it back at that price.

Q. Did you wire him to return the fudge?

A. No, I didn't. As part of our conversation, I

was coming out here.

Mr. Rolston: I will ask that this telegram be

introduced in evidence.

The Court: It may be received.

The Clerk: Plaintiff's 5.

Q. By Mr. Rolston : So that prior to your com-

ing out to California in 1943, in December, Mr.

Bower had offered to return all of the merchandise

he had on hand, is that right?

A. Prior to that, yes. [131]

Mr. Rolston: That is all.
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The Court: Just a minute. I want to look at

this telegram. All right.

Mr. Wheeler: I have no further questions.

The Court: Call your next witness.

Mr. Wheeler: Mr. Erhart.

ALPHONSE ERHART,

called as a witness on behalf of the defendant, be-

ing first duly sworn, testified as follows:

The Clerk: Please state your name.

The Witness: Alphonse Erhart.

Direct Examination

By Mr. Wheeler:

Q. Mr. Erhart, you are a resident of Los An-

geles, are you?

A. At the present time, yes.

Q. You are a broker in the candy business?

A. Candy and food, yes, sir.

Q. How long have you been a broker in the

candy and food business? A. 15 years.

Q. I call your attention to Pan O' Butter

Fudge, and particularly to the month of October,

1943. I will ask you [132] if you called at the office

of the Bower-Giebel Company, in the City of Los

Angeles, during the latter part of October, 1943?

A. Yes.

Q. Did you call with reference to Pan O' Butter

Fudge ? A. Yes.

Q. Did you have a sample of the Pan O' Butter

Fudge with you at that time ? A. Yes.

Q. Did you meet Mr. Ashby, of Sears, Roebuck
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and Company, at the office of Mr. Bower, on the

occasion of your visit?

A. For the fii'st time, yes.

Q. How long had you been at Mr. Bower's office

before you met Mr. Ashby?

A. About an hour.

Q. Did you have any conversation with Mr.

Ashby at the time?

A. Very little. My conversation, along with Mr.

Mitchell, was with Mr. Bower with regard to the

fudge. There was very little conversation after Mr.

Ashby arrived, which went on betw^een Mr. Mitchell,

mvself and Mr. Ashliv. The conversation was be-

tween Mr. Ashby and Mr. Bower, as he was Mr.

Bower's customer, and not our customer.

Q. You were present during the conversation

between Mr. [133] Bower and Mr. Ashby?

A. Yes.

Q. Will you relate the conversation that oc-

curred at that time?

A. Between Mr. Ashby and Mr. Bower?

Q. Yes.

A. Well, to the best of my knowledge, Mr. Bow-

er called Mr. Ashby and mentioned the fact that

he had a chance to get a good quantity of fudge.

He thought it was pretty good. Mr. Ashby was in-

terested, and he must have said yes, and said he

would be over. Mr. Bower hung up and said, "Mr.

Ashby will be over shortly, gentlemen." I think

Mitchell and myself walked around and had a

smoke or something until Mr. Ashby arrived. When
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he arrived he went to Mr. Bower's desk and Mr.

Bower and Mr. Ashby at that time went over the

fudge sample very thoroughly. They went back and

forth about the price and quality, and there v/as

some discussion with regard to the OPA by Mr.

Ashby or Mr. Bower, and Mr. Bower turned to

myself and my associate, and it w^ent along, the

the result of the conversation, and the examination

of the sample, was that Mr. Ashby gave Mr. Bower

a purchase order in the amount of 28,000 pounds

of fudge.

Q. Do you recall whether the fudge was cut at

that time?

A. Yes, it had been cut previous to Mr. Ashby 's

arrival, by Mr. Bower, and sampled, in the little

office there, and also it was cut after Mr. Ashbv ar-

rived, and he sampled it.

Q. What was the appearance of the sample at

that time?

A. To my mind it was in excellent condition.

Q. Do you recall any further conversation with

reference to more nuts in the candy, or on the

candy %

A. Yes, Mr. Ashby suggested making a change

in the fudge to the extent of putting more and

larger nuts on top, and we had been placing son-e

broken pecans in the mixture, not in chopped nut

form, but large broken ones, and he suggested it

would be better if we would add more and have

them chopped and finer. He made that suggestion;

Mr. Bower turned to us and wanted to know could
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we get it done. We felt pretty sure, and said yes,

and it subsequently was done.

Q. Was a second sample sent by Karmelkorn

Kommissarly to Mr. Bower'?

A. Yes, it was sent while Mr. Mitchell and I

were in Chicago.

Q. Did you examine that sample?

A. In Chicago"?

A. No, Mr. Mitchell did.

Q. You don't recall seeing it?

A. No. Mr. Mitchell remarked to me, so did Mr.

Pocius, that the sample had been sent by air

express. [135]

Q. Did 3^ou have any further conversation with

Mr. Ashby after this meeting? Did you have any

further conversation with Mr. Bower on or about

November 25th?

A. I had a further conversation with Mr. Bower
the same day, after Mr. Ashby left.

Q. Yes.

A. Are you passing that over, or going forward

to another time?

Q. Yes.

Mr. Rolston: What was the question?

Mr. Wheeler: As to whether he had a conver-

sation with Mr. Bower on or about November 25th.

A. The latter part of November I received a

call at my office to call Mr. Bower. I called him

back as soon as I received the message. He asked

me to come to his office at that time. I did ; I came

to his office, and he asked me
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Mr. Rolston : Just a minute. You have not been

asked for the conversation.

Q. By Mr. Wheeler: Did you have a conver-

sation with Mr. Bower at that time? A. Yes.

Q. What was the conversation?

Mr. Rolston: To which I will object as imma-

terial, and outside of the issues. [136]

Mr. Wheeler: I am not particularly interested

in it other than this: >

Q. Did he ask you at that time to go over to

Sears, Roebuck and Company? A. Yes.

Q. Your answer was ? A. He did ask, yes.

Q. Did you go over to Sears, Roebuck and Com-

pany? A. I did.

Q. What occurred while you were at Sears, Roe-

buck and Company?

A. In stating this, may I say this as it occurred ?

The Court: So far as you don't wander too far

afield.

A. AYhen I walked into Mr. Ashbv's office

The Court: I notice Mr. Rolston has not ob-

jected.

A. As I walked into Mr. Ashby's office, the first

thing I noticed, on the lefthand side as I was go-

ing in the door, was a table on which there was a

considerable — I would say 60 or 90 pomids of

fudge, packed up in a manner which was not very

attractive, either as to the piling, or the quality.

It looked rather bad. I said how do von do to Mr.

Ashby. He said, ^*I have a little difficulty with the

fudge, Mr. Erhart. I don't know what to make of
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it; it is so moist; I don't know what to make of it."

I said, "The way this has been handled, it is hard

for me to make an inspection [137] either for Bow-

er-Giebel or for Karmelkorn, and be fair." He
said, "Let us go in the stockroom", whieli was some

distance away. We went into the stockroom, nnd

they took apart three or four boxes, cartons, and

Mr. Ashby said, "Each box has two or three inner

cartons in which there is a slab of fudge." That

slab was wrapped thoroughly with waxed paper.

We finally came back into his office, and aftei' work-

ing back and forth on what could be done with it,

I merely made a recommendation, which Mr. Ashby

approved, to the effect that I felt that the sweating

of the fudge was due to the high altitude and warm-

er climate, and had caused moisture to the fudge

which would dry out if it was allowed to take the

waxed paper off of the part to be used the next

day, and take the waxed paper, and spi'ead it over

each individual carton, and further leaving the

fudge exposed either in the stockroom over night,

or at the selling counter downstairs, so that the air

could dry the slight moisture. It was moisture, like

in taffy. It was a good fudge, except that it was

moist. I made that recommendation to Asliby. He
signified he would try it on that basis. He said,

"That seems logical. We will try it." I turned and

said, "Inasmuch as you have destroyed here, or

made unsalable, a matter of 60 or 80 pounds, I will

make a recommendation to Karmelkorn to give you

a replacement. I can only recommend that, but my
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firms as a rule do not reject my recommendation."

At the same time [138] Mr. Ashby wrote a replace-

ment request. He did not ask me to sign it. I pur-

posely avoided signing it, because I was in no posi-

tion to, because we had not sold Sears, Roebuck;

that was the way I felt, so I evaded that.

The Court: Nobody is criticizing your action.

A. I was very much interested. I did not com-

mit myself or Karmelkorn. I was in no position

to make any commitment, and Mr. Ashby did not

make an issue of it one wav or the other. I went

back and reported it exactly to Mr. Bower. Mr.

Bower thanked me for it. I heard nothing further

about any trouble with Sears, Roebuck initil I

returned from the north, after Christmas. It was

at that time my associate, Mr. Mitchell, told me
we had better go down and see Mr. Bowei-; that

there was some more trouble at Sears, Roebuck.

Q. By Mr. Wheeler: You did go down and see

Mr. Bower?

A. Mr. Mitchell and I both went down at that

time.

Q. Did Mr. Bower at that time ask you to go

to Sears, Roebuck and Company? A. Yes.

Q. Do you recall the date?

A. It was early in January.

Q. Can you fix it more definitely than that?

A. I would say it was before the 15th, because

I left [139] for Seattle the day after Christmas,

and I rt^turned, I would say, around the 10th or

15th; somewhere in there.
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Q. What happened at Sears, Roebuck aiul (com-

pany on the occasion of this second visit?

A. Wcl], we went to see Mr. Ashby. He took

Mr. Mitchell and I back to the stoi'eroom, and

there we opened a matter of 10 or 15 cases of

fudge; the complete cases and the inner cartons.

Do you want me to continue?

Q. Yes.

A. We opened them up. Some were moldy

around the nuts; others were dried out, and when

fudge dries out it sort of becomes very white-

looking, like chalk, as someone previously re-

marked, and said if you just dropped it on the

floor, it would not break. Amongst it, though, we

found one or two slabs of fudge which could be

used, which were in fair condition. There was no

use denying that the fudge at this time was un-

saleable, either from the fact that it was moldy

or moist, or dried out. The moldiness came from

the moisture around the nuts. Some had become

a little more sweaty than others, and had discolored

the carton, and some went right through the inner

and outer carton. We saw it, and I imagine I must

have made some remarks that there was no use of

anyone talking to a man like ^Ir. Ash)>y, who had

been, a professional buyei'

Mr. Rolston: No [140]

The Court: Tell us what you said.

A. I just said the fudge was Itad: the majority

of it.

Q. By Mr. Wheeler: Do you recall a conversa-



172 Botver-Giehel Wholesale Co. vs.

(Testimony of Alphonse Erhart.)

tioii to the effect that some times you would ques-

tion a customer, but in this case there was no ques-

tion about the condition of the fudge?

A. I no doubt referred that there was no ques-

tion about the condition of the fudge. I do recall

saying that I admitted the fudge was bad, that the

biggest part of the fudge was in bad shape.

Q. You then went back and reported to Mr.

Bower, did you?

A. Yes, Mr. Mitchell and I went back there and

reported to Mr. Bower. Then he said, "Thank you,

gentlemen. I will handle it from now on." Mr.

Mitchell and I heard nothing about it until we were

notified eventually that it would come to court.

Mr. Wheeler: No further questions.

Cross Examination

By Mr. Rolston:

Q. Mr. Erhart, at the time that you saw Mr.

Ashby, in the latter part of November, is it not

a fact that you told him that this 90 pounds was a

final adjustment?

A. I may have made that clear at the time;

I did make it clear, I ])elieve, that it was a final

adjustment by me. [141] That was my intention.

Q. At the time you saw Mr. Ashby, at that time

he said, "We can't use that fudge. We stopped

payment on our invoice to Bower. We are going

to cancel the order", did he not?

A. He did not say to me that. I assume he had
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previously stated that, or we would not have been

over there.

Q. When you left, was there any statement

made during the conversation by you, '' Use it as

much as you can and I will adjust it later on"?

A. I do not recall that.

Q. Did you make any statement to that effect?

A. Did I?

Q. Yes.

A. Of course not.

Q. As a matter of fact, before you went to the

stockroom did not Mr. Ashby say something to

the effect that the girls didn't like to cut this

fudge, and he was having a lot of trouble mov-

ing it?

A. Yes, he remarked that the fudge was hard

to handle ; to cut the fudge and handle it, was hard.

Q. Didn't he lay a portion of the blame upon

the fact that he had new help, green girls, who did

not like to get their hands messy?

A. Everyone knows they have green help at

Christmas. [142]

The Court: That was not the question.

A. I don't recall distinctly the conversation. It

seems familiar. I recall his remarking he hoped it

dried off better, because the girls did kick about

handling it from being sticky ; but we recommended

leaving it dry off, and finally that would be over-

come.

Q. By jNIr. Eolston. As a matter of fact, at tlie

time of the original sale, back in October, around
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the 20th, when Mr. Ashby ordered the fudge, didn't

it stick to the knife?

A. It all depends upon the way you cut it.

I recall stating that the knife should be moistened

once in a while in cutting fudge; everyone does,

in cutting a large block of fudge, an inch and a

half thick, otherwise it will stick. He was cutting

it with a penknife, so it stuck to the penknife.

Q. Did you see any fudge manufactured in Chi-

cago during November?

A. You mean manufactured for Mr. Bower?

Q. Yes.

A. I did not see it. Mr. Mitchell was there for

that purpose.

Q. Did you see the sample expressed out?

A. No.

Q. You did not see any merchandise at any

time? [143]

A. No, because we had made arrangements, and

Mitchell was to be there for that very purpose.

Q. You were in Chicago, and you did not check

it?

A. I was in and out of Chicago. Mitchell was

there all the time.

Q. As a matter of fact, when you came into Mr.

Ashby 's office some time in the early part of Jan-

uary Ashby 's first statement was to the effect

"Well, I am having trouble with the fudge again",

is that right?

A. Something of the general order.

Q. Didn't you, during that conversation, say,



Sears-Roehuck d- Co. 175

(Testituony of Alplionse Erhart.)

*'Mi*. Asliby, it looks as if yon over bought a little,

and are trying to crawl out of the deal"?

A. I am afraid I did not say that, because

that would be rather rude to say to a buyer as

powerful and big as Sears, Roebuck. What I

thought might be another matter, but I am quite

certain I did not say that when I went into the

stockroom.

Q. Did any of the cases appear to have been

opened ?

A. There were one or two there open.

Q. One or two?

A. As we walked in there was a bench, and one

or two were lying on the bench ; others were nicely

stacked; some on the bench and some up on the

wall.

Q. How high were they stacked? [144]

A. None was stacked any too high. That was

one thing Mr. Mitchell and I watched about.

Q. Were you in the Soto Street warehouse at

that time?

A. In the large Sears, Roebuck building, on

East Olympic, and the warehouse that they have

is about 100, maybe 150 feet, and Mr. Ashby's

office is on the same floor, in the middle of the

building.

Q. Did you happen to notice any odor of fur or

moths at that time? A. No.

Q. Isn't it a fact on that January occasion yon

actually opened about five or six cases; not ten or

fifteen ?
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A. Say five to ten. I think we opened more

than five, because we opened quite a few on one

side, and then we went around to the other side.

We did find a few cases that had a few good slabs.

Q. Isn't it a fact that quite a bit was saleable;

not prime merchandise?

A. I think 70 or 75 per cent that we looked at

was not; there was about 25 per cent that was

good ; I mean could be sold at a good price.

Q. You were up to my office in Hollywood, were

you not? A. That's right.

Q. That was about four months ago?

A. Was it? [145]

Q. About that. September or October of last

year. A. Yes.

Q. Isn't it a fact at that time that you told me
you opened five or six cases, and some were dry,

but not as dry as others, but still saleable; but not

as prime merchandise; that it must be cleared out

in a hurry, or there would be a terrific loss? That

was said during the conference in the early part of

January ?

Q. It is possible, because it was my impression

that the sale of the merchandise must be immediate-

ly, to overcome any further loss.

Q. At that tim.e you told me some of the mer-

chandise was still saleable?

A. I don't recall. You must be mistaken on

that, because the facts are in fact the other way.

Q. Did you tell me at that time that you told

Mr. Ashby that during the conference that you
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intimated to Mr. Ashby that he had over bouglit

his product, and this merchandise was still sale-

able?

A. Did I tell you that? Did I give you that

impression ?

Q. That's right.

A. I doubt if I told Mr. Ashby that. I may have
told you, and gave you that impression.

Q. You did not tell me that you told Mr.
Ashby that? [146] A. No.

The Court: That isn't important. In other

words, it is one thing for you to have told Mr.
Ashby, when he was complaining about the mer-
chandise, that he may have over bought, and an-

other thing that you may have thought he over

bought. What you thought is not important.

A. I don't recall telling him that. I seriously

question that I ever told Mr. Ashby in person that.

The Court: But you admit your conclusion at

that examination that probably 70 per cent of the

merchandise w^as not merchantable any longer?

A. That is my opinion.

Q. By Mr. Rolston: You don't know how that

merchandise was stored during that period of

time ?

A. No, only what I observed at the time. I
don't believe anywhere near all of the merchandise
could have been in that stockroom.

Q. How many cases were there?

A. I would say maybe 100 cases, guessing at it.
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The Court: What would the average case

weigh ?

A. I think they were 9-pound slabs. It would

be where we could see it. We could see possibly

two to three thousand pounds. We gave it a pretty

thorough inspection. I judge, from the way it ran

there, that the rest of the merchandise might run

about the same. [147]

Q. By Mr. Rolston: As a matter of fact there

are only two slabs to a case, are there not?

A. We are now packing them three; so I

imagine at that time there were two, probably.

Q. There were two at that time?

A. I can't remember distinctly. There were

two large wide ones. We are making them less

wide now.

Q. Coming back to the discussion in my office,

isn't it a fact that I asked you at that time, and

read from a letter of Mr. Ashby's, and I asked you

words to this effect: "Mr, Erhart, did 3^ou say at

that time: 'Mr. Ashby, in most cases I will argue

with the buyer, but here the buyer has a real kick

coming' "; and at that time you denied you said

anything of that nature?

A. I still deny it.

Q. Isn't it true I asked you at that time whether

or not Mr. Mitchell said, "I would not have be-

lieved it possible if I had not seen it with my own

eyes", and at that time you said Mitchell had not

said anything like thaf?

A. I don't recall saying so.
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Q. On that occasion, in my office, 1 asked you

whether or not you made the following statement:

"Bower will have to see this, because he will have

to stand at least part of the loss"? And you said

to me at that time. "I said no such thing'"? [148]

A. I recall stating to Mr. Ashby, in the pres-

ence of Mr. Mitchell, that Mr. Bower would have

to see this. I don't recall stating anything about

Bower having to stand part of the loss. I could

gain nothing by getting my neck in a sling, and

making that remark.

Mr. Wheeler: Your observation was limited to

the condition in which you found the merchandise;

not who should stand the loss?

A. That is a fact. I was protecting Alphonse 's

skin then.

Q. By Mr. Rolston: And you are still doing it

now? A. Yes, the best I can.

Mr. Rolston: Nothing further.

(Whereupon an adjournment was taken un-

til 10 o'clock a.m. of the follov/ing day,

Wednesday, January 10, 1945.) [149]
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MARIE V. PELSTER,

called as a witness on behalf of the defendant,

being first duly sworn, testified as follows:

The Clerk: Please state your name.

The Witness: Marie V. Pelster.

Direct Examination

By Mr. Wheeler

:

Q. Mrs. Pelster, you are a resident of Los An-

geles, are you? A. Yes, sir, I am.

Q. You have been for some years?

A. Yes.

Q. During the period from October, 1943

through February, 1944 what was your employ-

ment?

A. I was the division head of the 9th Street

store.

Q. Division head of what department?

A. The candy department of the 9th Street

store.

Q. How long had you been in the candy depart-

ment in the 9th Street store?

A. From the 8th of May, 1943.

Q. Of 1943 ? A. Yes.

Q. Had you had any prior experience? [150]

A. In the candy department?

Q. In the candy department? A, No, sir.
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Q. You are no longer employed by Sears, Roe-

buck and Company? A. No, sir.

Q. As a matter of fact, you are taking care of

a baby, is that correct? A. Yes, sir.

Q. Calling your attention to fudge known as

Pan O' Butter Fudge, do you recall having that

candy in your division? A. Yes, sir.

Q. During that period of time?

A. Yes, sir.

Mr. Wheeler: I will mark this for identifica-

tion.

The Clerk: Defendant's Exhibit I for identi-

fication. What is this?

Mr. Wheeler: It is a retail requisition, dated

11/15/43, No. 130341. I next offer for identifica-

tion retail requisition. Return Merchandise. It is

dated January 22, 1944, No. 273997.

The Clerk: J for identification.

Mr. Wheeler: And the next one is a mark-down

form dated 1/6/44. No. 300839. [151]

The Clerk: K for identification.

Q. By Mr. Wheeler: Showing you Defendant's

Exhibit I for identification, I will ask you if you

recognize that exhibit. A. Yes, sir, I do.

Q. What is it, Mrs. Pelster?

A. What do you mean? It's pecan chocolate

fudge. Is that what you mean?

Q. Yes. Does it show the quantity of fudge

received bv vou at your store? A. Yes, sir.

Q. What was the quantity?

A. 5328 pounds.
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Q. This is a record that was kept under youi'

supervision or direction*?

A. Yes; my signature is on it.

Q. What date does it reflect as to the receipt

of the candy in your store?

A. What day did I receive it?

Q. Yes.

A. I received it the 26th of November, 1943.

Q. That was stamped?

A. It is stamped 26, 43.

Q. I show you Defendant's Exhibit J for iden-

tification, and I will ask you if you recognize that

exhibit ? [152] A. Yes, I do.

Q. What does that exhibit reflect?

A. That is R.M.R. ; what we call return of mer-

chandise to the L. A. pool. We sent it to the

L. A. pool.

Q. When you say "L. A. pool'', you mean the

L. A. pool stock warehouse? A. Yes.

Q. What amount does it show was returned?

A. 2943 pounds.

Q. Does it reflect the date on which it was re-

turned, the candy? -

A. I returned it—I made it out the 22nd of

January, 1944.

Q. Showing you Defendant's Exhibit K for

identification, I will ask you if you recognize that?

A. Yes, I do.

Q. Is that a record that was kept under your

supervision ?
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A. It had to go through my hands; it liad to

be signed by me.

Q. What does that reflect with reference to Pan

O' Butter Fudge?

A. We took a knock-down.

Q. From what price?

A. From 89c to 69c. [153]

Q. Does it reflect the quantity of fudge on which

you took a knock-down? A. Yes.

Q. What was the quantity?

A. 4300 pounds.

Q. And the date?

A. It was signed by me January 6, 1944.

Q. That was the date on which you took the

knock-down? A. Yes.

Q. Mrs. Pelster, do you recall the condition of

the fudge, of this Pan O' Butter Fudge?

A. Yes.

Q. When did you first make an examination

of the fudge, or any part of it, with reference to

the date that vou received it?

A. It was the next day after we received it.

We w^ent through the fudge, and looked at it. We
found it in terrible condition.

Mr. Rolston: I move to strike out the last of

the answer.

The Court: Strike it out. Describe the condi-

tion.

A. We found it in a moldy condition, and we

also found it in a very soft condition, kind of
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runny, and we also found it in a very hard condi-

tion.

Q. With reference to the runny fudge, can you

describe [154] more fully what you mean by

'^runnv'"?

A. Just mushy. We couldn't cut it.

Q. If you attempted to cut it, it would run

together 1 A. Yes.

Mr. Rolston: I am going to object to that as

leading. She can describe it, with no coaching

from counsel.

The Court: All right.

Q. By Mr. Wheeler: What happened when

you tried to cut it?

A. It just stuck to the knife; we just couldn't

cut it. That was all; it just wouldn't cut.

Q. AVith reference to the hard candy, what was

its appearance? A. The hardest candy?

Q. Yes.

A. It was so hard we just couldn't cut it;

that's all.

Q. With reference to its color?

A. It was moldy; it was white on top.

Q. With reference to the condition that you

described as being moldy, where did the mold

appear ?

A. Well, around the nuts, and mostly right in

the center part.

Q. Did you sell any part of the fudge that

you received? A. Yes, we did.

Q. What part of it did you sell? [155]
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A. We sold the good. We sorted it, and sold

what was salable.

Mr. Rolston: I move to strike that portion

*^which was salable" as a conclusion of the witness.

The Court: All right. It may be stricken.

Q. By Mr. Wheeler: When you say "salable",

what do you mean? Describe the fudge; that was

in a condition that you say was salable.

A. It could be cut, and was in a creamy form.
7 «/

It was very easy to cut, and creamy, and easy to

stack. It would not run together.

Q. Where was the candy stored?

A. In our storeroom.

Q. Where was the storeroom located?

A. Located on the second floor.

Q. In what part of the building?

A. About the center.

Q. Was it a part of the storage portion of the

building ?

A. That is the stockroom where we keep all our

merchandise.

Q. Is the candy stored in a separate storeroom?

A. Yes, sir.

Q. Was it near, or does the candy stockroom

open directly into the office space or office area on

the second floor? [156]

A. No. It is all stockroom. Ours is all fenced

off. The candy department is fenced off.

Q. What is the condition of the stockroom witli

reference to temperature?
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A. It's cool; it's never been warm, and it has

a circulating system.

Q. Is it lighted? A. Not that I know of.

Q. In January, when you took the mark-down

on the candy, did you make a further examination

of the fudge? A. Yes, sir, we examined it.

Q. What was the condition of the fudge at that

time?

A. Well, some of it, like I tell you; we put

some aside that could not be sold, because it was

too moldy and too hard, and we just took the best

part and took the mark-down on part of it.

Q. Then when you returned a part of the candy

to the pool stock did you make any fruther ex-

amination of the fudge? A. Yes, we did.

Q. What was the condition of the fudge that

was returned to the pool stock?

A. Well, it was in the same condition; it was

moldy, hard, and also that runny condition.

Q. Did you make any effort to dry the candy

which was soft? [157] A. Yes, we did.

Q. Do you recall when you made that?

A. We did that the first time we opened it up
and found one of the soft ones; we went and dried

it out.

Q. Were you able to dry all of the fudge?

A. No, sir.

Q. By drying, what did you do?

A. We left it open under a light, you know,

just open, with the waxed paper so that anything
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wouldn't get on it. We tried to dry it out that

way, but it didn't work.

Q. In other words, you exposed it to the air?

A. Yes, sir.

Q. How many employees did you have in the

candy department during the Christmas period*?

A. In 1943 I had 34 employees.

Q. What was the number that you normally

had? A. After Christmas I had 14.

Q. Did you have any other fudge stored in the

stockroom at that time?

A. I don't remember.

Mr. Wheeler: You may examine.

Cross Examination

By Mr. Rolston:

Q. Have you ever handled any other fudge?

A. Yes, we did. [158]

Q. When was that?

A. I can't 2:ive vou the date. I don't know

just when.

Q. Was it before or after the Pan O' Butter

Fudge ?

A. We handle another fudge. All the year

round we get fudge.

Q. How often do your girls normally turn over,

your employees? A. What do you mean?

Q. How long do they remain on the job?

A. The 14 I had when I was there; that was

about eight months. Christmastime we liad just

extra girls.
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Q. When did you sever your relationship with

Sears, Roebuck?

A. On the 19th of August, 1944.

Q. Do I understand you correctly to state upon

that first examination of the fudge you found these

various conditions: Moldy, softness, runny, as well

as hardness? A. Yes, sir.

Q. Some of the fudge was that way at the very

beginning? A. Yes, sir.

Q. Did you report it to Mr. Ashby?

A. Yes, sir.

Q. Did he instruct you to attempt to dry it out ?

A. Yes, sir. [159]

Q. Did any of the fudge dry out so that you

could use any of the runny fudge ? A. No.

Q. None of it? A. No.

Q. How many cases did you open?

A. I can't remember that; that's been too long.

Q. Do you remember whether you opened all

of them?

A. Not at first, we did not, no, but I know
when we sent it back we did; we opened each one.

Q. You opened each one? A. Yes.

Q. At that time you still found some runny?

A. Yes, and we found two slabs in a case, that

would be sticking together.

Q. What is the size of your stockroom?

A. I couldn't tell you that. I don't remember.

Q. You don't remember the size of the stock-

room you put the candy in?

A. I don't remember exactly.
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Q. I don't expect you to be exact. An approxi-

mation.

A. I couldn't tell you. I don't know.

Q. Do you have shelves?

A. Yes, we had shelves; lots of them.

Q. How high would the candy be stacked ? [160]

A. About five slabs.

Q. On any occasion ten slabs'? A. No.

Q. On any occasion two slabs?

A. Sometimes two, yes.

Q. But not over five? A. No.

Q. You recall that distinctly? A. Yes.

Q. You never stacked it up to your shoulders

from the floor? A. No.

Q. None that you know of?

A. Not that I know of.

Q. Did this stockroom have any windows on the

outside ?

A. No, I don't think so. It has a circulating

system, air-conditioned.

Q. You don't know whether it has any wiii-

dows, however? A. I don't remember.

Q. Do you recall whether or not, when you say
* 'fenced off'*, whether it was lattice work?

A. It's a regular fence.

Q. A lattice fence? A. Yes.

Q. It isn't a solid wall? [161]

A. No, it is a fence, a regular fence.

Q. Did you have any trouble with new girls

and their dislike of handling this fudge?

A. Yes, I did.
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Q. Did you report that to Mr. Ashby?

A. Yes, lie knows that, because he was there

when we were cutting it. They did not like it.

Q. They did not like to handle it because it was

messy, and made their hands messy?

A. Yes.

Q. I call your attention to Defendant's Exhibit

K for identification; that is, the mark-down order.

I see it called for a mark-down of 4300 pomids. Is

that your recollection of how much there was?

A. Yes.

Q. You examined that 4300 pounds at that time ?

A. Yes.

Q. That was merchandise you felt was still

salable ? A. Yes.

Q. That was 4300 pounds'?

A. Yes, that is what we looked at, and we
thought we could sell it for that price for 69c.

Mr. Rolston : That is all. [162]

Redirect Examination

By Mr. Wheeler:

Q. Mrs. Pelster, did you have any complaint

as to the handling of the fudge from the old girls,

or your steady girls as well?

A. Yes, I did have a lot of complaints from,

my older girls. They did not like to handle it,

either.

Q. With reference to this other fudge that you

had in the storeroom, did you ever have any of

that fudge mold?
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Mr. Kolston : To which we are going to object as

outside the issues of the case.

The Court: I will sustain the objection.

Q. By Mr. Wheeler: Now, Mrs. Pelster, with

reference to the mark-down figure on the 4300

pounds, is it not a fact that that was the total

stock vou had in the store at the time?

Mr. Rolson: Just a minute. I am going to

object to that. He is cross-examining his own

witness.

The Court : That is permissible, in view of the

questions you have asked in your cross examination.

He can ask leading questions on redirect.

A. You know, I just can't remember every-

thing. That is a long time to remember just ex-

actly what we had in stock.

Q. By Mr. Wheeler: Isn't it a fact that you

took the mark-down on the total stock that you

had in the store ? [163] A. Yes.

Mr. Rolston: I am going to object to that; and

move that the answer be stricken ui:»on the ground

that she has alread}^ testified that she can't re-

member.

The Court: You can ask a witness, after she

has made a statement about the 4300 pounds, to

explain, to see whether she stand by the statement

or not.

Mr. Wheeler: No further questions.

The Court: Call your next witness.
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ELIZABETH H. BESCH,

called as a witness on belialf of the defendant,

being first duly sworn, testified as follows:

The Clerk: State your anme, please.

The Witness: Elizabeth H. Besch.

Direct Examination

By Mr. Wheeler:

Q. Did you bring records with you?

A. Yes, I did.

Mr. Wheeler: This will be the first one, which

will be the retail requisition, dated 11/15/43, No.

130342.

The Clerk: L for identification.

Mr. Wheeler: The next will be the retail requi-

sition dated 1/25/44, and it is No. 888279. [164]

The Clerk: M for identification.

Mr. Wheeler: This will be a mark-down form,

dated 1/15/44, No. 292442.

The Clerk: N for identification.

Mr. Wheeler: And a mark-down form 292444,

dated 1/15/44.

The Clerk: O for identification.

Q. By Mr. Wheeler: Mrs. Besch, you are a

resident of Los Angeles? A. Yes, I am.

Q. You are employed by Sears, Roebuck and

Company, are you? A. Yes, I am.

Q. For what period of time have you been

employed by Sears, Roebuck and Company?
A. About six years.

Q. What is your present employment?
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A. I work in the candy department. I am
division manager.

Q. In what store?

A. Vermont and Slauson.

Q. How long have you been em})loyed as divi-

sion manager in the candy department"?

A. Two years; as the division manager last

November.

Q. What w^as your employment prior to that?

A. I worked in the candy department, and I

worked as an extra.

Q. For what period of time?

A. Well, I would say for about three years.

Q. Showing you Defendant's Exhibit L for

identification, I vdll ask you if you can identify

that exhibit. A. Yes, I can.

Q. What is it?

A
Q

late

Q
A
Q
A
Q
A
Q
A

Well, that is the chocolate fudge we received.

That is the requisition that covers the choco-

fudge that you received? A. Yes.

That was the Pan O' Butter Fudge?

That's right.

That is a record that was prepared by you?

Well, this w^as made out by Mr, Aslibv.

It has been kept under your supervision?

That's right.

What does it reflect?

Well, it shows that we received 5040 pounds

of chocolate pecan fudge.

Q. Does that reflect the date on which you re-

ceived it? A. Yes, it does.
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Q. What is that date?

A. December 6, 1943. [166]

Q. I show you Defendant's Exhibit M for iden-

tification, and ask you if you recognize that.

A. Yes, I do.

Q. What is it?

A. That is the R. M. R. on the pecan fudge.

Q. When you say " R. M. R. '

', what do you

mean?

A. That means the merchandise has gone back

to the pool stock.

Q. , To the central warehouse ? A. Yes.

Q. Does it reflect the quantity of fudge sent

back? A. Yes, it does, 1566 pounds.

Q. Does it reflect the date on which the candy

was shipped?

A. It says here on the 25th of January, 1944.

Q. Showing you the mark-down forms. Defend-

ant's Exhibit N and O for identification, I will

ask you if you recognize those records.

A. Yes, I do.

Q. What do they reflect with reference to the

Pan O' Butter Fudge?

A. It is the mark-down on that Pan O' Butter

Fudge; both of these.

Q. They were made by you at the time that

you took the mark-down? [167]

A. They were made by me.

Q. What dates do they reflect that you took the

mark-down ?
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A. One is on January 15, 1944; in fact, both

of them are.

Q. Calling your attention to this Pan O' Butter

Fudge, Mrs. Besch, do you recall receiving it in

the store? A. Yes, I do.

Q. When did you make your first examination

of any part of the fudge with reference to the date

of its receipt?

A. Well, we examined it the very day that we

received it.

Q. Did you examine any quantity of it, and

what was its condition?

A. We opened about, I would say, maybe 15

boxes, and part of it was moldy.

Q. What was the condition of the part that

was not moldy?

A. It was very soft and runny.

Q. Did you make any effort to cut the candy?

A. Yes, we did.

Q. What happened when you endeavored to

cut it?

A. We stopped. We couldn't cut it. The knife

just stick to it, and it was impossible to cut it.

Q. Was there some portioii of the candy that

could be [168] used?

A. Yes, there was part of the candy that could

be used.

Q. What was the condition of the candy that

could be used?

A. It was creamy and kind of firm; was easy

to cut.
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Q. Did you make any effort of drying the candy

that was soft? A. Yes, we did.

Q. What was your experience with reference to

drying the soft candy?

A. It just wouldn't dry.

Q. What did you do in drymg it?

A. We took the lids off and paper, and set the

open boxes on the shelves, exposing it to the air.

Q. Did you make any further examination of

the candy? Well, did you make a complete ex-

amination of all of the candy? A. Yes, I did.

Q. At what time did you make that examina-

tion?

A, Oh, a few days after we received the mer-

chandise.

Q. What was the condition of all of the mer-

chandise? I mean, what did your examination of

all of the merchandise disclose?

A. Well, part of it was very bad ; it was moldy;

and part of it was very soft and part of it was

in a salable condition, I mean, a good condition.

Q. What did you do with that which was moldy ?

A. I just set it aside.

Q. Did you sell any of the candy?

A. Not of the moldy candy, I did not.

Q. Did you sell any part of the total shipment?

A. Yes, I did.

Q. Did you make a further examination of the

candy at the time you took a mark-down ?

A. Yes, I did.

Q. Did j^ou find any more of the candy that was
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moldy than had been niokly at tlie time of your first

examination? A. No, I didn't.

Q. Did you make any further examination of the

candy at the time that you returned the merchan-

dise to the pool stock? A. Yes, I did.

Q. What was the condition of the candy which

you returned to the pool stock?

A. Well, it was moldy and very dry.

Q. When you say it was very dry, just what do

you mean?

A. I mean that you just couldn't cut it; it was

so hard we just couldn't get a knife through it.

Q. What was its condition with reference to

appearance ?

A. It was kind of grayish-looking.

Q. Was any of the hard candy or dry candy

molded? [170] A. Yes, it was.

Q. Where did the mold appear?

A. Well, under the nuts and in the center; more

in the center of the slab of fudge.

Q. How many girls did you have in the candy

department during that period, Mrs. Besch?

A. Well, I can't say exactly, but I believe it was

about 40.

Q. That was during the Christmas period?

A. That's right.

Q. How many girls do you have normally?

A. About 12.

Mr. Wheeler : I liave no further questions.
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Cross Examination

By Mr. Rolston:

Q. Mrs. Besch, referring to Exhibit N for iden-

tification, does that represent all the fudge that you

had on hand as of that day ? A. Yes, it does.

Q. Had you previously sold all of the marked-

down merchandise? A. Yes, we had.

Q. Did you have any difficulty with your girls

regarding the selling of this pecan fudge f

A. Yes, I did. [171]

Q. They did not like to handle it ?

A. They did not like to handle it, because they

couldn't get it out of the pan.

Q. When you say you made a complete examina-

tion, do you mean you opened each and every case?

A. That's right.

Q. You know there were some 280 cases?

A. Yes, I remember that.

Q. You opened each and every one of them?

A. Yes, with the exception of what we had out

on the floor that was cut.

Q, Did you look at the bottom layer as well as

the top layer? A. Yes, we did.

Q. You took out the toi:> layer? A. Yes.

Q. Did ybu, yourself?

A. My assistant and my stock boy helped me.

Q. How long did that examination take ?

A. It took every bit of three hours.

Q. Did you advise Mr. Ashby of the result of

your examination? A. Yes, I did.

Q. Did he come over and look at it?
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A. Yes, he did. [172]

Q. You say none of the cases that you opened

and tried to dry dried sufficiently to be used?

A. No, they did not.

Q. None of them'? A. No.

Q. If I recall correctly, your second examina-

tion was at the time of the mark-down ?

A. That's right.

Q. Did you count the number of cases that you

foimd in a moldy condition at the time of your first

examination? A. Yes, I did.

Q. Did you make a record of the number of

cases ?

A. No, I made a record of how many pounds we

had; not of the cases.

Q. Did you make a record of how many cases

that were soft? A. I did not.

Q. Did you make a record of how many cases

that were good, and could be used ?

A. No, I did not.

Q. Did you make a record of the poundage?

A. No, I did not, except the moldy fudge.

Q. You just made a record of that?

A. That's right.

Q. Do you still have that record ? [173]

A. I couldn't say. I don't believe so.

Q. You don't believe so? A. No.

Mr. Rolston : That is all.

Mr. Wheeler : I have no further questions.

The Court : Call your next witness.

Mr. Wheeler: Mrs. Benson.
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BARBARA BENSON,

called as a witness on behalf of the defendant, being

first duly sworn, testified as follows:

The Clerk : What is your name ?

The Witness : Barbara Benson.

Direct Examination

By Mr. Wheeler:

Q. I oft'er retail requisition No. 130344, dated

11/15/43.

The Clerk: P for identification.

Mr. Wheeler: Retail requisition No. 341876,

dated 1/25/44.

The Clerk : Q for identification.

Mr. Wheeler: Mark-down form No. 147925,

dated 12/30/43.

The Clerk : R for identification.

Mr. Wheeler: Mark-down form dated 1/22/44,

No. 300401. [174]

The Clerk: S for identification.

Q. By Mr. Wheeler: Mrs. Benson, are you a

resident of the City of Long Beach?

A. Yes, sir.

Q. You are employed in the Long Beach store

of Sears, Roebuck and Company?

A. Yes, sir.

Q. How long have you been so employed?

A. Well, I have been with Sears, Roebuck al-

most four years.

Q. And you are presently employed as division

manager of the candy department of the Long

Beach store? A. That's right.

f
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Q. How long have yon been employed in the

candy division?

A. Two years ago last September.

Q. So you were employed as division manager

during the period from October, 1943 to February,

1944? A. Yes, sir.

Q. I call your attention to certain chocolate

pecan fudge known as Pan O' Butter Fudge. Do

you recall that fudge? A. Yes, I do.

Q. Did you have it in your store during the

period from October, 1943 through February, 1944?

A. Yes, we did.

Q. I show you Defendant's Exhibit R for iden-

tification and I will ask you if that is a company

record, and if it came from your control, Mrs.

Benson ?

A. Yes, sir, this accompanies the merchandise

into our store from the pool stock.

Q. You got that requisition at the time you

received the Pan O' Butter Fudge?

A. Yes, sir.

Q. Did you make a check of the Pan O' Butter

Fudge that you received, against that record ?

A. Yes, I did.

Q. What does that record leflect witii reference

to the quantity of merchandise that you received

in the Store ?

A. You mean does this quantity check with v/bat

we received?

Q. Yes. A. Yes, it does.

Q. What was the quantity that you received ?
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A. On this one, 4474, that I received as an inter-

store transfer from the Pico store.

The Clerk: Counsel has handed me a document

which I have marked T for identification.

Q. By Mr. Wheeler: And it is a retail requisi-

tion No. 83091, dated 1/17/44. [176]

Mr. Rolston : May I see that, counsel ?

Q. By Mr. Wheeler: I will ask you, showing

you Defendant's Exhibit T for identification, if that

is a record that accompanied the fudge that was

transferred from the Pico store?

A. Yes, it is.

Q. Does that record reflect the quantity of fudge

you received from the Pico store?

A. Yes, sir.

Q. What was the quantity?

A. 504 pounds.

Q. With reference to the original shipment, on

what date did you receive the 4000 and some

pounds? A. November 23rd.

Q. With reference to the 500-odd pounds that

you received from the Pico store, what date did you

receive that?

A. I received—I don't see the receiving date on

this, but it was shipped from the Pico store on the

18th of January.

Q. Apparently, according to the copies I will

show you, that does bear the shipping date.

A. We received it on the 24th of Januarv—no,

sir, that isn't right, either; I am sorry. This is a

copy of what we sent back to our pool stock. That

was the moldy fudge. [177]
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Q. 1 am sorry; I handed you the wrong record.

A. The date that we received this inter-store

transfer from Pico was January 20th.

Q. 1944? A. Yes, sir.

Q. I show you Defendant's Exhibit No. R for

identification, and I will ask you if that record was

under your supervision and control?

A. This record was not written by me, but I

knew it was written.

Q. It was written under your direction, was it?

A. Yes, sir.

Q. It has been maintained in your department ?

A. Yes, sir.

Q. What does it reflect, Mrs. Benson?

A. This w^as after Christmas, and we had to take

a mark-down from 89c to 69c so we could get rid of

the candy that was salable.

Q. So you took that mark-dow^n? Does that

reflect the number of pounds ?

A. It isn't the total number of pounds. We took

part of it to get it into this period. Then we took

part of it for the next period.

Q. Showing you Defendant's Exhibit S for iden-

tification, I will ask you if that is a record which

you made ? [178]

A. Yes, sir, I did. The total of these two is the

entire mark-down that I took, from 89c to 69c.

Q. That relates to this Pan O' Butter Fudge ?

A. Yes, sir.

Q. The first date that you took the mark-dow^n

was what? A. It was on December 30, 1943.
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Q. And you took the balance of the mark-down

—

A. January 22, 1944.

Q. I show you Defendant's Exhibit Q for iden-

tification, and I will ask you if this is a record

which you kept under your supervision?

A. Yes, this is, by our Los Angeles warehouse,

144 pounds of fudge.

Q. What does it mean by R.M.R. ?

A. That is the paper we make out when we send

our merchandise back to our Los Angeles pool stock.

Q. Did you check the merchandise ?

A. Yes, I did.

Q. What was the quantity returned?

A. 144 pounds.

Q. What date did you return it?

A. January 24, 1944.

Q. Did you make any examination of this Pan
O' Butter Fudge at or about the time you received

[179] it ? A. Yes, I did.

Q. What did your examination disclose?

A. Well, I did not have to go on the inside of

the box to know there was something wrong, be-

cause it was leaking all over the floor of the ware-

house. It was quite runny. Then I had my stock

man help me open boxes, and it was very soft.

Q. Did you make a complete examination of the

candy at the time ? A. Yes, sir.

Q. Did you make any further examination of

the candy at a later date?

A. Yes, T did, w^hen I took my mark-do"\Mi, to
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see how much I had left. Then I examined it again

when I sent it back to the Los Angeles pool stock.

Q. At the time that you sent the candy back to

the Los Angeles pool stock what was the condition

of the fudge that you returned or sent back*?

A. It was moldy, and some of it was fermented,

it was so soft. I guess they didn't cook it enough.

Mr. Rolston: I move to strike that out.

The Court : Strike it.

A. It had a bad odor, and was very soft and

bubbly; some of it was entirely different; it was

hard and moldy.

Q. By Mr. Wheeler : Did you make any exami-

nation of [180] the fudge that you received from the

Pico store?

A. I did. When I talked to the division head at

the time, I told her

Mr. Rolston: I object to any conversation.

The Court : You can tell only about the condition

of the fudge that you received from the store; not

what she told you.

A. It was all right. It was in salable condition.

Q. By salable condition, what do you mean ?

A. It was not fermented. It was not moldv, and

we could cut it.

Q. How many girls did you have in the candy

department during that period of time?

A. Well, before Christmas we had about 30.

After Christmas I think it was about 11.

Q. Do you recall when you finally disposed of all

of the candy?
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A. Well, I disposed of the last of it when I sent

the 144 pounds back to the Los Angeles pool stock.

Mr. Wheeler: I have no further questions.

The Court: How much did you sell after the

mark-down, do you remember?

A. Altogether I marked down about 1600 pounds,

and then take away 144 pounds from 1600 pounds;

that's what I sold [181]

Cross Examination

By Mr. Rolston

:

Q. Calling your attention to this iigure you just

gave the court, will you look at Exhibit S for iden-

tification'? Is that 48 pounds; not 480 pounds?

A. No, sir, it is not 48. You examine it a little

closer and you will see it is 487. I can see now how
you could mistake that for 48 pounds, because it

looks like the 7 was a pound symbol.

Q. You only took a mark-down of 20c ?

A. At that time, yes.

Q. The price $9.60 reflects only 48 pounds ' mark-

down?

A. That was an error in our accounting depart-

ment. I don't see these things after I turn them in

to the auditor. Would you like to see it, sir ?

The Court: Yes, I had better see it. When I

looked at the 7 I thought it was a pound mark.

A. Yes; it is really plain when you study it a

little bit.

Mr. Rolston : You are only charged $9.60.

A. Yes, and that made my inventory short.
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The Court: You got into more trouble?

A. That's right.

Q. By Mr. Rolston: In fact, you liad trouble

with the girls on this fudge? [182]

A. Yes.

Q. They did not like to handle it ?

A. No, sir.

Q. Did I understand you correctly to say that

you sold all of the fudge that came from Pico ?

A. Yes, I did, that had been inspected.

Q. You had not inspected it, though ?

A. I inspected it, yes, sir.

Q. All of that was sold at the mark-down price ?

A. Yes, it was marked down before it came
In to me.

Q. Except for the 144 pounds that was returned

to the pool you sold all of the fudge that was
assigned to you, as well as the Pico, is that right ?

A. Yes, sir.

Q. Mrs. Benson, is it not a fact, calling your
attention to Exhibit R for identification, that that

was all the fudge you had left on hand at the time

you took that mark-down ?

A. No, sir, that was not all the fudge we had
left over. That was all that we took a mark-down
on, on that part of the fudge.

Q. It is a matter of policy to take a mark-down
on candy right after Christmas?

A. Yes, sir, it is. I was out ill for a week.
Mr. Rolston : That is all.

(Short recess.) [183]
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OLIVER J. BEMIS,

called as a witness on behalf of the defendant, being

first duly sworn, testified as follows:

The Clerk: Please state your name.

The Witness: Oliver J. Bemis.

Direct Examination

By Mr. Wheeler

:

Mr. Wheeler : I wall introduce first retail requisi-

tion dated 11/15/43, No. 130348.

The Clerk : U for identification.

Mr. Wheeler: The next is a retail requisition

dated 1/17/44, No. 83091.

The Clerk: V for identification.

Mr. Wheeler: And a mark-down form No.

216543, dated 1/22/44.

The Clerk: W for identification.

Q. By Mr. Wheeler: Mr. Bemis, you are em-

ployed by Sears, Roebuck and Company in their

Pico store?

A. Yes.

Q. You are employed as merchandise manager
in that store? A. That is right.

Q. How long have you been so employed ?

A. I have been with the company 15 years.

Q. How long have you been merchandise man-
ager in the [184] Pico store ? A. Three years.

Q. Will you describe briefly the functions of

your office, your position?

A. Well, insofar as the candy department is

concerned I supervise the ordering, the display of
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the merchandise, mark-ups, mark-downs, returns,

and things of that nature.

Q. During the period from October, 1943,

through February, 1944, who was the division man-

ager in the candy department?

A. Miss Elma Shipley.

Q. Is she at present with the company?

A. No, she has severed her comiections, to be

married.

Q. Do you know where she is now ?

A. Quantico, Virginia.

The Court: She is going to be be married to a

sailor ?

A. A marine captain.

Q. By Mr. Wheeler: I show you Defendant's

Exhibit U for identification, Mr. Bemis, and I will

ask you if that is a copy of a record which you main-

tained under your supervision?

A. Yes, that's the requisition that the merchan-

dise came in on.

Q. And is a check made of the merchandise

against the requisition, as it comes in the store?

A. Yes, it is checked in the marking room for

quantity.

Q. If an amount different than that shown on

the requisition is received, would there be a nota-

tion made?

A. There would be an irregularity made, yes.

Q. What does the record reflect with reference

to the receipt of fudge ?
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A. It reflects we received 4482 pounds on De-

cember 7th.

Q. 1943? A. 1943.

Q. I show you Defendant's Exhibit V for iden-

tification and I will ask you if that is a record which

you maintained under your supervision?

A. Yes. This is a requisition, and that relates to

the transfer of 504 pounds, to the Long Beach

store on January 17, 1943.

Q. I show you Defendant's Exhibit W, and ask

you if that is a record which is maintained under

your su23ervision ?

A. This is a mark-down that we took on Jan-

uary 22nd from 89c to 69c on the fudge.

Q. Do you recall the receipt of Pan O' Butter

Fudge in the Pico store during the period from

October, 1943, to February?

A. Yes, I recall it coming in. I recall the fudge

coming in in December, 1943.

Q. Did you make an examination of the fudge

that was [186] received?

A. Yes, I was called to the marking room when
it came in, and examined some of it.

Q. Do you recall the condition of the fudge at

the time you received it? A. Yes, I do.

Q. What was the condition of the fudge that

you examined at the time?

A. It was quite soft.

Q. Was the fudge cut in your presence?

A. Yes, I watched the girls cut it on the tables.
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Q. What, if anything, did you observe with

reference to cutting the fudge?

A. It was very difficult to cut.

Q. Did you make any further examinations of

the candy at a later date?

A. Yes, I did. I noticed from time to time that

some of it was very hard, and couldn't be cut, and

had to be chopped.

Q. What, if anything, did you observe with ref-

erence to the appearance of this very hard candy?

A. Just very hard; that was all.

Q. With reference to color.

Mr. Rolston: I object to the leadmg questions,

your Honor. [187]

The Court: I think the witness can describe

the condition, having had experience as a mer-

chandise man. Go ahead, and describe the condi-

tion.

A. It was brown color, and it was very hard,

and chipped into very small pieces.

Q. By Mr. Wheeler: Did you make any fur-

ther examination of the fudge ?

A. Other of it was very soft, and very hard to

do anything with. If I may explain, your Honor,

after it was cut it was so soft, if you put it back

it would just congeal into one mass.

Q. Do you know if any of the fudge was re-

turned to the pool stock warehouse?

A. We returned in the neighborhood of 1600

pomids to the pool stock.
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Q. Did you make any examination or inspect

any fudge that went back to the pool stock?

A. Our department manager and some of the

stock boys opened every carton.

Q. By Mr. Kolston: Do you know that they

opened them? Were you there?

A. Yes, I saw them opened.

Q. You watched them opened? A. Yes.

Mr. Rolston: Proceed.

A. That I observed or looked at was moldy.

Mold had [188] formed.

Q. By Mr. Wheeler: Do you know how long

Miss Shipley had been with the company?

A. Five years.

Q. How long had she been head of the candy de-

partment? A. About two years.

Q. What experience had she had prior to that

in candy 1

A. She had had no experience in candy.

Q. Where was the stockroom in the Pico store,

the candy stockroom?

A. Our stockroom was on the main floor, south

end of the building, just off of the shipping dock.

Q. Was it directly connected with the selling

area ? A. No.

Q. Was it heated?

A. Not in any way, no.

Q. But you have a ventilating system?

A. Yes, a circulating system.

Q. Was the candy stockroom separate from the

warehouse on the receiving dock area?
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A. Yes, partitioned off in an area of its own.

Q. What was the temperature, or what was the

situation in the candy stockroom witli reference to

temperature ?

A. It's probably a little cooler than room tem-

perature, because it is right off our receiving and

shipping area. [189] The doors are open; there-

fore, with the wire screen that marks it off, it is

fairly cool, I would say.

Mr. Wheeler : I have no further questions.

Cross-Examination

By Mr. Rolston:

Q. Mr. Bemis, how many departments do you

have under you as merchandise manager?

A. 24.

Q. Do you inspect all merchandise that comes in

every department?

A. Not all of it, but I try to inspect part of it.

Q. Do you recall whether or not any attempt

was made to dry out any of the fudge?

A. Yes, we received instructions from Mr. Asliby

to that eff'ect, and we did as instructed.

Q. Did you sell the fudge that was dried out ?

A. Yes, where we could dry it out we sold it.

Q. Referring to Defendant's Exhibit W for

identification, that is, the mark-down form, it is

dated January 22nd. Was any mark-down made

prior to that?

A. Yes, we marked a small amount down on

the 11th of January.
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Q. Do you recall how much?

A. 100 and some pounds, I believe.

Q. Do you have any record of that? [190]

A. Yes.

Q. I mean the Pico store. Did you bring that

record with you? A. Yes.

Mr. Rolston: Do you want to step down and

help him, counsel, find it? I suppose you will want

this marked.

Mr. Wheeler: Yes, if you will.

The Clerk: X for identification. It is No.

216539, mark-down form dated 1/11/44.

Q. By Mr. Wheeler: Referring to Defendant's

Exhibit X for identification, that is the slip you

are referring to? A. Yes.

Q. Was there any other mark-down made at any

other time of this fudge?

A. Not that I recall.

Q. Was there any mark-down made, a special

mark-down written out in connection with Defend-

ant's Exhibit V for identification? That is the

requisition sending 500 pounds to Long Beach.

A. As I recall it, this transfer to Long Beach

was included m this mark-down.

Q. Of the later mark-down? A. Yes.

Q. In other words, at the time it was shipped

you contemplated marking it down? [191]

A. We knew it was going to be marked down.

Q. When did you actually mark it down on the

floor of the store?

A. The 22nd of January, I believe it was.
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Q. Didn't you mark it down on January 11th, as

a matter of fact?

A. That was just the 136 pounds, but the big

mark-down was taken on the 22nd.

Q. The 136 pounds were sold at the mark-down

price % A. Yes.

Q. Was any of the fudge sold at the mark-down

price from January 22nd'?

A. That I don't recall.

Q. Did you report any of the situation to Mr.

Ashby? A. Yes, we did.

Q. When did you first report to him?

A. We reported it early in December, 1943.

Q. Would it be on or before the 6th of December ?

A. No, because we did not receive it until the

7th.

Q. Did you sell any of the hard fudge?

A. Yes, we did.

Q. Did you sell any of the moldy fudge?

A. No, sir.

Q. So far as you can recall there was no moldy

fudge at the time it first came in, and your first

examination? [192]

A. Our first examination, as I recall, did not

reveal any moldy fudge.

Q. It was not until after the mark-down or the

time of the shipment to Long Beach that any mold

was noticed?

A. Will you read the question?

(Question read by the reporter.)

A. We discovered mold before then.
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Q. How long before, if yon recall?

A. I would say three weeks.

Q. Around the first of the year?

A. Before that.

Q. If I understand your testimony, Mr. Bemis,

you never fully examined each and every carton

at all, did you ?

A. No, I didn't personally.

Q. So you do not know the condition of all the

fudge that was returned?

A. No, I am taking the word of the girl that

supervised the department at that time; but I did

examine at least a dozen cartons of it.

Q. As a matter of fact, Mr. Bemis, all of the

fudge that was returned to the pool stock warehouse

was all the fudge that you had left on hand, is that

right? A. That is right.

Mr. Rolston: No further questions. [193]

Redirect Examination

By Mr. Wheeler:

Q. Mr. Bemis, in connection with the drying of

the fudge, you did receive a bulletin from Mr.

Ashby concerning that, did you?

A. The drying of the fudge, yes, we received

a bulletin.

Mr. Wheeler: Bulletin A-167, dated November

29, 1943.

The Clerk: Y in evidence.

Mr. Rolston: I have no objection to it going

into evidence.
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The Court: I think all of the exhibits used to

refresh the witnesses' recollection should all be of-

fered.

Mr. Wheeler: Yes, I shall. You have no objec-

tion to these?

Mr. Rolston: No.

Mr. Wheeler: I have no further questions.

Q. By Mr. Rolston: After you received this

you did dry out some of the fudge?

A. Yes.

Q. And you sold it as it dried out ?

A. Some of it.

Mr. Rolston: That is all.

EVELYN VON KROG,

called as a witness on behalf of the defendant, being

first duly sworn, testified as follows

:

The Clerk: Please state your name.

The Witness: Evelyn Von Krog.

Direct Examination

By Mr. Wheeler

:

Mr. Wheeler: I will offer retail requisition No,

53448, dated 1/21/44.

The Clerk: Z for identification.

Mr. Wheeler: And mark-down form No. 907315,

dated 1/10/44.

The Clerk : AA for identification.



218 Bower-Giehel Wholesale Co. vs.

(Testimony of Evelyn Von Krog.)

Q. By Mr. Wheeler: Mrs. Von Krog, you are

a resident of Los Angeles, are you?

A. Glendale.

Q. You are employed in the Glendale store of

Sears, Roebuck and Company? A. Yes, sir.

Q. As the division manager of the candy de-

partment ? A. Yes, sir.

Q. How long have you been employed as the di-

vision manager of the candy department?

A. Since December 10, 1941.

Q. Were you employed by the company prior to

that time ? [195]

A. Yes, for almost six months.

Q. In what capacity were you employed during

that period?

A. Part of the time in the drug department, and

part of the time in the ready-to-wear. That's in the

marking room.

Q. Calling your attention to the period from Oc-

tober, 1943, to January 1, 1944, I will ask you if you

recall the receipt of Pan O ' Butter in the store ?

A. Yes, sir.

Q. Do you recal] the approximate date on which

the fudge was received?

A. I believe it was somewhere in the middle of

November.

Q. Do you recall the quantity of fudge that was

received ?

A. Somewhere around 2500 pounds.

Q. Did you make any examination of the fudge,

or any part of it, at the time it was received?
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A. Part of it. We opened somewhere around,

I would say, 1000 pounds.

Q. What did the examination that you made

disclose with reference to the fudge?

A. Part of it was saleable; it was creamy and

easily cut and part of it was moldy and part of

it was runny. [196]

Q. Did you make any effort to cut the fudge

which you describe as runny ?

A. Yes, we did. It stuck to the knife, and

wouldn't hold its shape in squares at all. It would

run together on the pan.

Q. Did you receive any instructions from Mr.

Ashby with reference to the drying of the fudge *?

A. Yes, we did.

Q. I call your attention to Defendant's Exhibit

Y, and I will ask you if that is similar to the copy

which you received? A. Yes, it is.

Q. Did you make an effort to dry the fudge?

A. Part of it we did. We have a small stock-

room on the main floor in which we keep all our

candy stock, and we have a very little room in that,

and we opened part of it and tried drying it. Some

of it dried enough so we could cut it and use it, and

some of it did not.

Q. Did you make any further examination of

the cand}^ prior to January 1, 1944?

A. No, not other than this amount we had

worked with, this 1000 i)ounds which we had sold

most of it by that time.

Q. On January 1st you became ill?
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A. I had pneumonia; from January 1st I was

ofe until January 22nd. [197]

Q. I show you Defendant's Exhibit Z for iden-

tification. Was that record prepared by you?

A. No, it was not. I was back half days during

this time, just prior to the inventory in order to

help Miss Adamson, my assistant, out.

Q. So you didn't prepare the record?

A. No.

Q. Did you make any examination of the fudge

subsequent to that return?

A. Yes, I looked over part of it.

Q. What did your examination at the time it

was returned reflect?

A. I found that it was moldv around the nuts

and fudge, and some of it was very runny and had

run clear through the paper dividing the two slabs.

Some of it was very hard, and we couldn't get the

slabs apart.

Q. You have referred to the stockroom. Where

was it located in the Glendale store ?

A. It was located on the main floor, the candv

stockroom.

Q. Where is it situated with reference to the

main selling area ?

A. It's in the south end of the ])uilding, and

there's just two doors leading into the main sell-

ing area. The rest of it is ofl entirely from the main

selling area. [198]

The Court: Is it partitioned?

A. Partitioned, yes. It's a big wall.
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Q. By Mr. Wheeler: The stoekro(jm is situ-

ated in the area near the receiving docks, is it?

A. Yes, it is right off of the receiving dock.

Q. Do any of the doors from the candy stock

room lead directly or open directly into the selling

area ? A. No.

Q. During the period of Decembei' what was

the condition with reference to the temperature in

the stockroom?

A. We usually preferred to put a sweater on or

a coat when we went out there. It is quite cold.

The doors are opening outside, and then it is

screened all around the stockroom with chicken

wire. Even the door's made of chicken wire screen-

ing

Q. How many girls were there in the candy de-

partment ?

A. In our main floor candy department, where

we handle fudge, where we handle candy only, we

had, I would say, around 12 girls.

The Court: That is regularly?

A. No, sir, that was only during Christmas.

Q. How many did you have regularly?

A. Regularly we have around from two to three.

Q. By Mr. Wheeler: Your candy department

is divided, in Glendale, part of it being on the first

floor, and [199] part of it in the basement?

A. That's right. Our specialty food and to-

bacco department is in the basement. The candy

department is on the main floor. Our stock room

is also separated in the same manner.
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Q. You only sell candy on the main floor?

A. That's right.

Mr. Wheeler: I have no further questions.

Cross Examination

By Mr. Rolston

:

Q. As I understand your testimony, Mrs. Von
Krog, you never did examine all of the fudge?

A. No.

Q. And the vast majority of the fudge that you

did examine on the first occasion was all sold?

A. Most of it was, although there was some we

had to put back.

Q. That was before you became ill?

A. That was before I became ill, ves.

Q. It is normal for your department to take a

mark-down after Christmas on candy, and specialty

items, is it not ? A. Yes, it is.

Q. The girls did not like to handle this? It was

pretty messy, wasn't it?

A. That's right; they objected very heartily.

Q. . By Mr. Rolston: You have the warehouse

record, Mr. Wheeler?

Mr^ Wheeler: Yes.

Q. By Mr. Rolston : AVere you there when this

merchandise was returned to stock?

A. I was there half days at that time.

Q. All of the fudge was returned to stock?

A. Everything we had left on hand.

Q. Everything that was left on hand?

A. Yes.
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Q. I show you Exhibit AA, which is the mark-

down order. That was in your absence, was it not?

A. Yes, that was while I was out ill.

Mr. Wheeler: I have another witness as to that

part, counsel.

Mr. Rolston : O. K. No further questions.

EVA ADAMS,

called as a witness on behalf of the defendant, be-

ing first duly sworn, testified as follows:

The Clerk : Please state your name.

The Witness: Eva Adams.

Direct Examination

By Mr. Wheeler : [201]

Q. Miss Adams, you reside in Los Angeles?

A. Yes, I do.

Q. You are employed by Sears, Roebuck?

A. Pardon me, sir. I am residing in Glendale.

I work in Los Angeles.

Q. You are employed by Sears, Roebuck and

Company in the Boyle Street or 9th Street store

at the present time? A. Yes, I am.

Q. Are you employed there as a division man-

ager? A. That's right.

Q. During the period of December and Janu-

ary of 1943, where were you employed?

A. I was employed at Sears' Glendale store.
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Q. What was your employment there?

A. I was in the candy department as assistant

to Mrs. Von Krog.

Q. When did you first commence work in the

candy department at the Glendale store?

A. In September. I don't remember the exact

day, but in September of 1943.

Q. Had you had any prior experience in the

candy business? A. Oh, yes, many years.

Q. For what company?

A. The Pig 'n' Whistle, in Los Angeles. [202]

Q. For what period of time were you employed

by the Pig 'n' Whistle?

A. Over a period of 12 years.

Q. In what capacity were you employed?

A. As head candy girl of various stores that

I worked in.

Q. In Los Angeles?

A. In Los Angeles, Pasadena, and Santa Bar-

Dara,

Q. Did you have any prior experience in candy

other than with the Pig 'n' Whistle?

A. Yes, I did.

Q. Where was that?

A. I worked with the Betsy Ann Ice Cream
and Candy Comi)any. They are no longer in busi-

ness now, but that was before I went with the

Pig 'n' Whistle.

Q. How long were you employed by that com-

pany? A. Oh, I would say over a year.

Q. Did you have any other experience in candy ?
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A. Yes, I worked a short time for the Albert

Sheetz Company.

Q. In what capacity did you work?

A. I worked in the capacity of candy salesgirl.

Q. Were you employed in a similar capacity

with the Betsy Ann Candy Company?

A. Yes. [203]

Q. Do you recall the Pan O' Butter Fudge

in the Glendale store? A. Yes, sir, I do.

Q. When did the candy first come to your at-

tention? A. The early part of January.

Q. Prior to the 1st of January, where did you

perform your duties?

A. Mostly in the basement, in the food depart-

ment of the Grlendale store.

Q. After the 1st of January?

A. In the candy department mostly.

Q. Did you make any examination of the Pan O'

Butter Fudge after the 1st of January?

A. Yes, I did.

Q. What did that examination disclose?

A. Well, I found that it was extremely moldy,

and there was a sort of a welj on top of it, and

what fudge we were able to cut there was discol-

oration through the fudge, and some of it on top was

very moist, like syrup floating around on the top of

the squares of the fudge.

Q. Was that the condition of all of the fudge?

A. No, I went through the entire remainder of

the fudge that was there, and I segregated the part
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that I thought would be saleable and the part that

I thought was not saleable.

Q. When did you make that segregation? [204]

A. Well, I made that segregation the first part

of January. I can't remember exactly the day, but

it was the first part of January.

Q. Did you make any record at that time?

A. Yes, I did.

Q. Of the segregation that you made ?

A. Yes, I did.

Q. Do you have that record with you?

A. Yes, right here. It's just on that one page.

Q. Do you recall the quantity of fudge that was

unsaleable at that time?

Mr. Rolston : To which I object upon the ground

that it calls for a conclusion.

The Court: She has already said she made the

segregation. Go ahead. Overruled. You may an-

swer.

A. Well, I think altogether I examined 1500

pounds, and out of that I found over 600 to be

salable and over 800 to be what I termed moldy and

unsaleable.

Q. Did you have anything to do with the mak-

ing of the mark-down on the candy ?

A. Yes, I believe I did.

Q. I show you Exhibit AA for identification, and

I will ask you if that is a record that was prej^ared

by you, or kept under your supervision, during

that period ? A. I made this myself. [205]

Q. What does it reflect?
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A. Well, it's a mark-down taken on 1652 pounds

of fudge from 89c to 69c.

Q. That was at the time that you made this

examination, was it? A. Yes, sir.

Q. Did you make a later examination of the

fudge ? A. Yes.

Q. Showing you Defendant's Exhibit Z for iden-

tification, I will ask you if you prepared this?

A. No, I did not. I didn't prepare this.

Q. Did you make an inspection oF the fudge at

the time that the fudge was returned?

A. Yes, I inspected it many times to see what

condition it was in, from time to time ; not all of it,

you understand, but in part.

Q. At the time that the fudge was returned to

pool stock did you make an inspection or examination

of all of the fudge ? A. Yes, I did.

Q. What was the condition of all of the fudge that

was returned to pool stock?

A. It was imsaleable and even a worse condi-

tion existed than what I mentioned. I found it with

mold around the nuts and liquid on the top and a

discoloration of the fudge. [206]

Q. It wasn't a good color?

A. It wasn't a natural color.

Mr. Wheeler: I have no further questions.

Cross Examination

By Mr. Rolston:

Q. Mrs. Adams, do you recall the exact day that

you made the examination that you testified to?

A. The first examination that I made ?
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Q. The first examination that you made where

you said there were 600 pounds good and 800 bad.

A. Around the first week in January.

Q. It was prior to the mark-down, is that right?

A. Yes, I am quite sure that's right.

Q. You said over 600. Can you tell us a little

more accurately how many pounds you found to be,

in your opinion, good?

A. I can say it was over

Q. You can refresh your recollection from notes.

Those were made at the time you examined it?

A. Yes, at the time I examined it I made these.

I found on hand that was saleable and good

Q. In your opinion.

A. In my opinion, 683 j)ounds.

Q. How much was, in your opinion, moist and

moldy and runny? A. 852 pounds. [207]

Q. Was that all the fudge you had on hand at

that time?

A. Yes, I believe at this time—wait just a min-

ute. I want to think, if you don't mind. If I may
change something that I said; this record, as I re-

call it, was made prior to the time that the mer-

chandise—just prior to the time the merchandise

went back. The reason I say that is, the numbers

of our pool stock, we are to put on our return requi-

sition—this is No. 8708, and I am quite sure that

was made at the time, just before we sent it back

to the pool stock.

Q. Your testimony is that you made that ex-



Sears-Roebuck d- Co. 229

(Testimony of Eva Adams.)

amination on or about Jamiary 21st, rather than

the first week?

A. Yes, it was the latter part of January.

Q. That was the first time you examined the

stock? A. No, it was not.

The Court: It was the final examination, before

you returned it?

A. That's right.

Q. When the final return was made, Mrs. Adams,

all of the fudge that you had on hand went back,

is that right?

A. I am not positive that all that we had on

hand went back, or all that we considered unsalable

went back. I am not sure; I don't want to say.

Q. However, your mark-down takes in all mer-

chandise vou had on hand at that time?

A. Yes, at the time that I inspected it.

Q. Did you make any attempt to dry out any

of the so-called runny fudge?

A. Yes, I did. Some of it, when I took over

when Mrs. Von Krog was ill, was out of the cartons.

Q. Did you use that fudge?

A. It did not dry out, sir.

Q. None of it?

A. None of it dried out, no, sir.

Q. Did you have any trouble with the girls, so

far as the handling of it ? Did they like to handle it ?

A. I don't recall if we especially asked them if

they liked to handle it in the stockroom. It was

my business to go through this, and I did so, and
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what I tlioiight was good I put up for sale, and

what was not, I didn't.

The Court : What counsel means is, did the girls

complain when they cut it? They cut the slabs

A. That's right.

Q. Into little squares'?

A. Yes. What I took out for sale, you were

able to cut the part I segregated; you were able

to cut it, and there was no complaint on it.

Mr. Rolston : That is all. [209]

Mr. Wheeler: I have no further questions.

(Whereupon an adjournment was taken

until 1:30 p. m. of this same day, Wednesday,

January 10, 1945.) [210]

Wednesday, January 10, 1945.

Afternoon Session, 1 :30 o 'clock

FRANCES MURRELL,

called as a witness on behalf of the defendant, being

first duly sworn, testified as follows:

The Clerk: State your name.

The Witness: Mrs. Frances Murrell.

Direct Examination

By Mr. Wheeler:

Mr. Wheeler: I offer retail requisition No.

130346, dated 11/15/44.

The Clerk: BB for identification.
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Mr. Wheeler: Retail requisition No. 754992,

dated 22nd, '44.

The Clerk: CC for identification.

Mr. Wheeler: Mark-down form No. 145652,

dated 1/8/44.

The Clerk: DD for identification.

Q. By Mr. Wheeler: Mrs. Murrell, you are a

resident of San Diego, California, are you?

A. Yes.

Q. And you are employed by Sears-Roebuck and

Company as a division manager in the candy de-

partment? A. That's right.

Q. How long have you been employed by Sears,

Roebuck and [211] Company?

A. Four years.

Q. You have acted as division manager for a

considerable period of time? A. Yes.

Q. Calling your attention to Pan O' Butter

Fudge, during the period from November, 1943, to

February, 1944, did you have Pan O' Butter Fudge

in the San Diego store? A. Yes, we did.

Q. Calling your attention to Defendant's Ex-

hibit BB, I will ask you if that record was kept and

maintained under your supervision and control?

A. Yes, it sure was.

Q. What is that record?

A. It shows that we received 1674 pounds of

the pecan chocolate fudge.

Q. Does it reflect the date on which you re-

ceived it ?

A. We received it on December 8, 1943.
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Q. You received the invoice at the time you re-

ceived the fudge, is that correct?

A. That's right.

Q. And you checked the candy you received

against the invoice or requisition?

A. That's right.

Q. Showing you Defendant's Exhibit CC for

identification, [212] I will ask you if that is a rec-

ord which was kept and maintained under your

supervision and control? A. Yes.

Q. What is that record?

A. This shows that we shipped this from our

store back to the L. A. pool stock, L. A.

Q. Does it show the quantity shipped back?

A. Yes, we shipped 1224 pounds.

Q. Does it show the date on which you shipped

this? A. The 22nd of January, 1944.

Q. Showing you Defendant's Exhibit DD for

identification, I will ask you if that was a record

that was kept and maintained under your super-

vision and control?

A. Yes, it was. This shows the mark-down

which we took.

Q. Does it reflect the quantity of merchandise

that was marked down?

A. Yes, it shows we marked down 1344 pounds.

Q. Of the Pan O' Butter Fudge?

A. Yes.

Q. Does it show the date on which vou took the

mark-down ?

A. Yes, I took this on January 8th, 1944.
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Q. Mrs. Murrell, with reference to the date that

you received the Pan O' Butter Fudge, did you

make any examination [213] of the fudge at that

time ?

A. Yes, we always do. We always examine, not

all of it, but most of every kind of merchandise we

get in; and we did this.

Q. What did your examination disclose?

A. The first we opened up was hard. When we

cut it it would become crummy. Then as we opened

the other we found some of it would be soft, which

was very hard and diflficidt to cut.

Q. Did you make any further examination of

the candy?

A. Not just then. I couldn't say, because we

had opened a considerable amount of it which we

found w^ould become that way. Part of it was good,

and the other part was just sticky. Then later we

did.

Q. With reference to the candy that you de-

scribe as sticky, did you cut it?

A. We would cut it, but instead of putting it

out in squares, like we usuall}^ do, in waxed papers,

we would have to use little cups to put the candy

in, because it was so sticky we couldn't handle it.

Q. Did you sell it in the cups?

A. Yes, we did.

Q. With reference to the date of the mark-down,

did you make an examination of the fudge at that

time ?

A. Oh, yes, we made it at the time we took the
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mark-down. [214] We also found it was in the same

kind of condition. It would be hard, and others

would be soft.

Q. Did you observe any mold on the candy at

any time? A. Yes.

Q. When was the first time that you observed

mold?

A. I would say it was approximately the 8th or

10th of January that we noticed that.

Q. That would be about the time that you made

the mark-down.

A. That was just after we made the mark-down.

Q. Did you make any examination of the fudge

at a later date?

A. Well, at the time that we found this was

moldy that is when we went through every box of

fudge that we had on hand.

Q. What did you find on making a complete

examination of the fudge?

A. We found that it was moldy around the

pecans on top, and also around the edges we would

find it moldy. A great deal of it was still very

soft. Most of it was all very soft, and we would

find some was still hard, and would crumble if we
had tried to cut it.

Q. At the time you made the mark-down did

you have any of the Pan O' Butter Fudge in stock

than that you marked down ? [215] A. No.

Q. You returned part of the candy to the L. A.

pool stock, did you not? A. Yes, I did.

Q. At the time you returned the candy to the
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pool stock (lid you make any examination of the

portion of the candy that you returned?

A. We again had to go over it, because we had

instructions to do so, and we went through every

box again, and I was there at the time every box

was opened.

Q. With reference to the candy that was re-

turned to the pool stock, what was the condition of

that candy? A. It was very moldy.

Q. How many people did you have in the candy

department during this Christmas period?

A. During Christmas time?

Q. Yes.

A. Altogether I had 10. I had four regulars.

Q. During the normal period of the year how

many people do you have in the candy department?

A. Three.

Q. Where was your stockroom located?

A. My stockroom is on the fifth floor of the

building.

Q. The candy was stored in that stockroom?

A. Yes. [216]

Q. How much would you take onto the selling

floor during the course of the day?

A. Not more than 50 pounds at a time.

Q. With reference to the stockroom, where in

the building was it located?

A. It's on the fifth floor, and it is near the south

side where there are quite a few windows.

Q. Are those windows kept open?

A. Yes, most of them are.
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Q. What was the condition with reference to

the stockroom during the period of November and

December and January, in this period in 1943 and

'44?

A. Our stockroom is always kept in order.

Q. With reference to temperature.

A. It's very cool.

Mr. Wheeler: I have no further questions.

Cross Examination

By Mr. Rolston

:

Q. Did I understand, Mrs. Murrell, the first

time 3^ou noticed any mold was after the mark-

down ? A. Yes.

Q. Up to that time all the candy that you had

in showed no mold at all?

A. Yes, that we had opened.

Q. Do you know how the merchandise was
shipped down to [217] your store?

A. Yes, it comes by our Sears' Signal truck.

Q. Do you know whether or not that truck is re-

frigerated? A. That I could not say.

Q. Do you recall the size of the cartons that

you handled, how heavy they were?

A. I'm not sure.

Q. Do you know whether or not the slab was a

9-pound slab or a 14-pound slab?

A. I believe the boxes and all would weigh

about 18 poimds.

Q. How large is the candy stockroom where this

was stored?
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A. Ob, I would say it was about 8 by 12.

Q. Do you re-call bow bigb tbese cartons were

stacked?

A. Tbese cartons were stacked not more tban

five bigb, because of the sbelves tbat we bave in the

stockroom.

Q. Was all of this fudge stacked on the shelves?

A. Yes.

Q. Did you bave much other candy in the stock-

room ? A. No.

Q. Tbat was the only candy that was in the

stockroom ?

A. No, tbat was not all tbat we had in there,

but at tbat time our stock was getting very low.

Q. The girls did not like to handle this fudge,

did they? A. No.

Q. It was a little messy to handle?

A. That's right.

Q. When you first noticed tbat some of the fudge

was bard, did you notify Mr. Asbby ?

A. Yes, be was notified.

Q. Did you notify him?

A. My merchandising man notified him.

Q. You told somebody to notify him, and that

is as far as you know^ personally?

A. I know be notified him, because I bad him

talk to him over the telephone.

Q. Was Mr. Asbby notified of the soft condition

of the candy as well?

A. Yes, at the same time.

Q. Do you recall, when you first examined it.
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what proportion was good, what proportion was,

as you call it, soft, and what proportion hard?

A. When we went over it?

Q. The first examination that you referred to.

A. The first time—do you mean all of it?

Q. No, what you examined of it.

A. What we examined when it first came in, we

took in [219] about 10 or 20 of the cartons, and

they were fine.

Q. The first 30 were fine? A. Yes.

Q. You used them all? A. Yes.

Q. That was the first time you examined them?

A. That was the first time, yes.

Q. That was on or about December 8th?

A. No, that was when it first came in.

Q. Didn't you testify it first came in on De-

cember 8th?

A. You asked me the first time I examined it.

Q. The first time you examined it they were all

good? A. Yes, that's right.

Q. That was December 8th?

A. Yes, that's right. Pardon me.

Q. Did you sell all of the fudge you examined

on that first occasion? A. Yes, we did.

Q. The only reason you used only 50 pounds

per day, approximately, was because that was all

you had calls for, is that right?

A. That's right.

Q. When did 3^ou start using these cups?

A. We started using them about the first of the

year. [220]
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Q. Tt was after Christmas? A. Yes.

Q. Had you taken any mark-down at that time ?

A. No.

Q. These cups you have mentioned are just little

candy paper cups, is that right? A. Yes.

Q. They are not drinking cups, or anything of

that nature? A. No.

Q. Just a little piece of paper; you put an in-

dividual piece of candy in each paper?

A. That's right.

Q. And you sold that candy that way?

A. Yes.

Q. Did you sell all the soft candy you had that

way? A. No.

Q. You sold a good portion of it?

A. No.

Q. Of all the candy that you used or examined

up to January 10th you never discovered a moldy

condition prior to that, is that right?

A. No, we did not.

Q. In other words, that statement is a correct

statement; you did not discover any mold? [221]

A. That's right.

Mr. Rolston : That is all.

Mr. Wheeler: I have no further questions.

The Court: Call you next witness.
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AMY WADE,

called as a witness on behalf of the defendant, being

first duly sworn, testified as follows:

The Clerk: Please state your name.

The Witness: Amy Wade.

Mr. Wheeler: I offer retail requisition No.

130345, dated 11/15/43.

The Clerk: EE for identification.

Mr. Wheeler: And retail requisition, returned

merchandise. No. 256410, dated 1/21/44.

The Clerk: FF for identification.

Mr. Wheeler: Mark-down form No. 736220,

dated 1/12/44.

The Clerk: GG for identification.

Mr. Wheeler: Mark-down form No. 736221,

dated 1/24/44.

The Clerk: HH for identification.

Direct examination

By Mr. Wheeler:

Q. Mrs. Wade, you are a resident of the City

of Pasadena? [222] A. Yes, sir.

Q. You are employed as a candy division man-

ager of the Sears-Roebuck and Company store,

Pasadena? A. Yes, sir.

Q. How long have you been employed by that

company? A. About six years.

Q. How long have you been employed as division

manager? A. Almost two years.

Q. In the candy department? A. Yes.

Q. Had you had any previous experience with
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candy prior to your eniployirient mk division man-

ager? A. Yes, sir.

Q. What was that experience?

A. In our own business, from about 1929 to 1939.

Q. That is, in the retail candy business?

A. Yes, sir.

Q. Calling your attention to the period from

November, 1943, to February, 1944, I will ask you

if you had Pan O' Butter Fudge in the Pasadena

store of the comi3any? A. Yes, sir.

Q. Showing you Defendant's Exhibit EE for

identification, I will ask you if that is a record that

is kept and maintained under your supervision and

control? A. Yes, sir. [223]

Q. What does that record reflect?

A. The receipt of 1960 pounds of Pan O' Butter

Fudge.

Q. Does that reflect the date on which you re-

ceived it? A. Yes, the 18th of November.

Q. I show^ you Defendant's Exhibit FF for

identification, and I will ask you if that record is

kept and maintained under your supervision and

control? A. Yes, sir.

Q. What is that record?

A. This shows we returned 602 pouiids to the

pool stock at the request of Mr. Ashby.

Q. Does it show the date you returned it?

A. Yes, on the 24th.

Q. 1944? A. Yes.

Q. Showing you Defendant's Exhibit GG for

identification, I will ask you if that is a record that



242 Boiver-Giehel Wholesale Co. vs.

(Testimony of Amy Wade.)

was maintained under your supervision and con-

trol? A. Yes, sir.

Q. What record is that?

A. We marked down 944 pounds of Pan O'

Butter Fudge from 89c to 69c on the 8th day of

January, 1944.

Q. Showing you Defendant's Exhibit HH for

identification, I will ask you if that is a record

maintained under your supervision and control?

A. Yes. That shows we marked down 14 pounds

on January 24th, from 89c to 69c.

Q. I will ask you to examine it closely.

A. It shows marked down from 69 to nothing.

It previously had been marked from 89 to 69.

Q. That particular record shows a mark-down

of 14 pounds from 69c to nothing?

A. Nothing.

Q. On the 24th of January, 1944 ?

A. On the 24th of January, 1944.

Q. Mrs. Wade, with reference to the receipt of

Pan O 'Butter Fudge in the Pasadena store, did

you make any examination of the fudge, or any

part of it, at the time of its receipt?

A. I did.

Q. What examination did you make?

A. We went through our entire shipment.

Q. What did that examination show?

A. It showed that some of it, the boxes were

wet and sticky on the outside. We opened them

and found they were practically swinuning in syrup.

Others were dry, and had mold on them around the
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nuts, and around the edge of the cartons, some even

were so hard and moldy you couldn't tell one slab

from the other.

Q. What do you mean, you couldn't tell one

slab from [225] the other?

A. Two slabs were packed in the boxes, and

those two slabs were so melted together, and moldy,

you couldn't tell but what it was all one slab.

Q. Did you sell any of the candy?

A. Yes, sir.

Q. Did you make a further examination of the

candy ?

A. We watched it all the time, because as we

opened the shipments, as it came in, it looked like

something was wrong; some of it was so soft it

wouldn't hold its shape. We opened it, and tried

to dry it. Some would dry, and some would con-

tinue to mold.

Q. Did you make any examination of the candy

at the time you took the first mark-down, on Jan-

uary 12th?

A. Yes, we knew it was in poor condition.

Q. Did you make any examination of the entire

amount of fudge at the time that you returned some

of the candy to the pool stock? A. Yes, sir.

Q. What was the condition of the candy that

was returned to pool stock?

A. Most of it was very hard and all moldy.

Q. With reference to the second mark-down,

what was the circumstance with reference to that?

A. That was in such bad condition we thought
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we had [226] better throw it away than to even try

to ship it back.

Q. That was about the time you took the other

merchandise back to the pool stock warehouse?

A. Yes.

Q. Where was the storeroom in Pasadena, the

candy storeroom?

A. In Pasadena it is located on the sixth floor.

Q. Where was it with reference to any sales

area?

A. It's the first stockroom above the fifth floor,

which would be the sales room.

Q. There is no sales area on the sixth floor?

A. No, sir.

Q. What was the situation in the stockroom with

reference to temperature?

A. Our stockroom at this particular time of the

year would average from 60 to 67 degrees.

Q. How many people did you have employed

in the candy department during the Christmas

period ?

A. Four regulars; about six extra people.

Q. After Christmas, how many did you have

employed ? A. Four.

Mr. Wheeler: I have no further questions. You
may examine.

Cross Examination

By Mr. Rolston:

Q. How large is the stockroom? [227]

A. It goes clear across the entire width of our

building.
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Q. That is the candy room?

A. My candy stockroom goes across the entire

sixth floor.

Q. It is sei)arated from other parts of the stock-

room by wire, isn't it? A. Yes.

Q. Open mesh wire? A. Yes.

Q. There are windows in the stockroom?

A. Yes, sir, there is a cross-section of air. There

are windows on both sides.

Q. They open onto the storeroom as well as onto

the outside of the building, is that correct?

A. That's right.

Q. How high were these cartons stacked in

there ?

A. As I remember they only stack about three

cartons high.

Q. Did you individually inspect each and every

carton that came in? A. I did.

Q. That was at the very beginning, the first

dav? A. Yes, sir.

Q. At that time you noticed that some was al-

ready moldy? [228]

A. Yes, sir.

Q. Do you recall the size of the cartons, that is,

their weight? A. No, sir, I don't.

Q. Do you recall the weight of the slab? Was
it a 9-pound slab or a 14-pound slab?

A. It wasn't 14. I couldn't give you the actual

weight. I know there were two slabs to the box with

a piece of waxed paper between.



24G Boiver-Giehel Wholesale Co, vs.

(Testimony of Amy Wade.)

Q. Taking one slab at a time, do you recall

whether it would be closer to 9, or closer to 14?

A. It would be closer to 9.

Q. The 14 pounds represented by the mark-down

sheet HH, was that one piece, or several pieces'?

A. I can't say about that; it has been too long

ago; I have forgotten. As I remember it was parts

of several.

Q. Do you recall how long that merchandise was

in the sales department there? A. No, sir.

Q. Could it have been there more than a week?

A. I can't say about that.

Q. You don't recall how long it was there?

. : A. .No, sir.

Q. Do you recall what the store temperature

was? A. It averaged between 60 and 67.

Q. That's throughout the store?

A. My stockroom. I don't know what the sales

floor is.

Q. You are in charge of the sales floor as well?

A. Yes.

Q. All the girls worked under your direction?

A. Yes.

Q. You had a little trouble with them, didn't

you? They didn't like to handle this fudge?

A. Indeed we did.

Q. Tliey did not like to get their hands dirty

handling it, is that right?

A. That's right; their clothes as well.

Q* It was warmer in the storeroom than it was

in the stockroom, however, wasn't it?



Sears-Roehurk d Co. 247

(Testimony of Amy Wade.)

A. Repeat the question again.

Q. It was warmer in the sales room than it was

in the stockroom, wasn't if? A. Yes, sir.

Q. Did you report to Mr. Ashby this condition

you found on November 18th? A. Yes, sir.

Q. You reported to him yourself?

A. Yes, sir.

Q. At that time you told him some of it was

moldy? [230] A. Yes.

Q. Some of it was runny ? A. Yes, sir.

Q. Some of it w^as hard? A. Yes, sir.

Q. Did he come over and see those samples that

you had, of each condition?

A. I can't sav about that. I don't remember.

Q. Do you know what proportion of the mer-

chandise you examined was moldy?

A. I would say one-third.

Q. How much was hard?

A. Approximately one-third.

Q. How much of it was swimming in syrup?

A. In other words, what would be salable, I

can't say the exact proportion of that. Some of it

dried out; some didn't.

Q. When you first examined it some of it was al-

ready dry, wasn't it?

A. Yes, some of it was dry; some of it was

salable, surely.

Q. Did you sell that dry fudge?

A. Yes, sir.
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Q. Did you sell the fudge that was swimming in

syrup? A. No, sir. [231]

Q. Did you sell any moldy fudge ?

A. No, sir.

Q. About how much was swimming in syrup,

as you describe it?

A. I don't remember. I remember seeing sev-

eral cartons just really soaked with syrup. I can't

say how many pounds.

Q. Just a few?

A. Considerable; several packages.

Q. Did Mr. Ashby tell you to open the pack-

age, and let it dry out over night, and use it the

next day?

A. He said to open it and let it dry.

Q. Did you do that? A. Yes.

Q. Did you use a portion of what you opened

and dried?

A. Some we did; some we did not.

Q. The part that was dry you used?

A. Yes, sir.

Q. At the time of the first mark-down, which

I believe was January 12th, according to Exhibit

GG—that's the 994 pounds? A. Yes, sir.

Q. Was that all the stock you had on hand at

that time? A. I believe so.

Q. After that time jou sold some of that stock,

didn't you? [232] A. Yes, sir.

Q. On January 24th, the amount specified on
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Exhibit FF tliat was returned to the pool, that

was all the fudge you had left on hand?

A. Yes, sir.

Q. Was there any change in the condition of

the fudge between the time you first examined it

and January 12th, to your knowledge?

A. Some had mold. Even though we opened it

to dry, it would have mold anyway.

Q. Some of it was dried out and used?

A. That's right.

Q. Did you report to Mr. Ashby from time to

time as to any change of condition? '

A. We did.

Mr. Rolston: That is all.

Mr. Wheeler : I have no further questions. Mr.

Arnold.

WILLIAM L. ARNOLD,

called as a witness on behalf of the defendant, be-

ing first duly sworn, testified as follows:

The Clerk: Please state vour name.

The Witness: William L. Arnold. [233]

Direct Examination

By Mr. Wheeler:

Q. Do you have some records with you, Mr.

Arnold? A. I do.

Q. Will you take them to the stand with you.

Do vou have a card similar to this, Mr. Arnold?
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A. Yes, sir.

Q. I will take the original and and you take the

copy. This is marked Bower-Giebel Co. It does not

appear to have any date. It is headed ''Department

8708. Stock No. 87 P. C. 103".

The Clerk : II for identification.

Q. By Mr. Wheeler: I show you Defendant's

Exhibit II for identification, and I will ask you if

that is the record of the company which is prepared

and maintained under your supervision and con-

trols A. It is.

Q. What is that record, Mr. Arnold?

A. It is what we call the stop record, a record

of inventory, from which we maintain perpetual in-

ventory.

Q. What is your position with the company?

A. Stock merchandise manager of the L. A. pool

stock.

Q. Your office is situated in the L. A. pool?

A. That's right.

Q. How long have you been in that position?

A. I have been in that particular position a year

and nine months.

Q. How long have you been with the company?

A. Ahnost nine years.

Q. With reference to this card, will you ex-

plain the method of preparing it?

A. The first we do, when a source is established

for any commodity, we have four separate post-

ings, at the upper lefthand corner of the card,

which indicates the company or the source; in this



Sears-Roehack d- Co. 251

(Testimony of William L. Arnold.)

case the Hower-Cliebel Company was listed under

source A, indicating the factory cost in the unit,

the discount, either net, cash, f.o.b. Point, and

transportation allowance. In the upper righthand

corner we identify the particular merchandise, and

the division, which is 87 P.O. 103.

Below that we indicate the amount, giving the

description. In the lefthand side of the card is a

space for our orders, which we place, indicating

that order No. 407215 w^as placed with source A,

Bower-Giebel Company, on October 20, 1943, to be

shipped on November 5th, and the amount of the

order was 28,000 pounds.

Q. That information was prepared from a pur-

chase order, a copy of w^hich purchase order I have

handed to you?

A. The purchase order which was sent to me
by Mr. Ashby's office. [235]

Q. Then, after the receipt of this purchase or-

der and the setting-up of the card, what record

would be maintained on the card?

A. The receipt and disbursement of all com-

modities are maintained on such stock record cards.

Q. What was the procedure involved in setting

up the record of receipt and disbursement?

A. I w^ill take the disbursement first. Disburse-

ment was handed to us, or passed on to our office

by Mr. Ashby's office on a form setting up each

store, and indicating the quantity of pecan choco-

late fudge to be disbursed to each particular store.
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A requisition form was created by Mrs. Feverly, the

stock record clerk.

Q. What form number?

A. The form number is the requisition number

on which all shipments are made out of pool stock.

Q. That is something that does not appear here ?

A. It is made up from this allocation sheet

handed to us by Mr. Ashby, which was created by

Mrs. Feverly out of this allotment allowance, which

was created and disbursed, so far as the sheets are

concerned, November 13th. In other words, we made

all requisitions on this day.

Q. When the merchandise was received would

its receipt be noted on this card?

A. Yes, sir, in the column headed "Receipts",

which [236] indicates the first shipment was re-

ceived 11/16; amount 1680.

Q. The column appearing on the card headed

"Orders", what does that reflect?

A. The lefthand side of the card?

A. Yes.

A. That is the information from the original

purchase order 407215, and from that, reading down

from top to bottom, 11/16, and under "Routing"

appears the number 4257, and taking the receipt of

1680 and deducting it from 28,000 leaves 26320, and

each subsequent receipt is noted in the same man-

ner indicated.

Q. And the dates listed under "Receipts" ^hows

the quantity received on that particular day?

A. I wouldn't say on that particular day. It's
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the day we checked the merchandise in. The mer-

chandise, 1 would say in almost 100 per cent of the

cases, is received a day prior to the day shown on

this card, but in no instance more than one or two

days' difference between the date of receipt in the

warehouse and the date the entry is made on the

card.

Q. Would you have a record which would show

the date received'?

A. I do; each and every receipt of each and

every shipment. [237]

Q. Will you examine the first document that

you have that shows the date of receipt? The first

item listed under "Receipts" on this card is

A. 1680 pounds.

Q. That was received in the L. A. pool stock

November 15, 1943. The second item, 3096 pounds?

A. There was some controversy with reference

to this particular shipment, inasmuch as our in-

voice called for 108 cases, 28 pounds to the case,

and 56 cases, 18 pounds to the case, and there was

actually received 72 cases, 28 pounds to the case,

and 60 cases of 18 pounds to the case, or there were

over-shipped four cases of the 18-pound shipment,

and we were short 36 cases of the 28 pounds to the

case. The order was short 936 pounds against the

billing.

Q. What is shown as the date of receipt?

A. The date of receipt 11/17/43.

Q. Can you tell me what w^as the date of re-

ceipt for the next item, which is 2800 pounds?
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A. The 2800 pounds was received 11/17/43.

Q. The next item, which is 4446 pounds'?

A. Received on 11/22/43.

Q. And the next item which is 1188 pounds?

A. Was received 11/23/43.

Q. The next item, 4140 pounds'?

A. Received on 11/24. [238]

Q. The next item, which is 3060 pounds?

A. Was received 12/3.

Q. The next item which is 4068 pounds?

A. Was received 12/4.

Q. The next item which is 1314 pounds?

A. Was received 12/4.

Q. The next item which is 4140 pounds?

A. Was received 12/4.

Q. Now, with reference to the column of fig-

ures that appear on the card marked in red, what

do those figures reflect?

A. At the lower lefthand corner?

Q. Yes.

A. Those are the retail returns, or what we call

R.M.R. They are carried on the same form as the

Retail Store requisition, on which shipments are

made on the form, but they are indicated usually

as returned merchandise. The second column shows

the dates they were received; the third column is

the quantity, indicating the store number imme-

diately above the quantity, in one column, and then

again in the current and cumulative, from top to

bottom.

Q. The column figures in red which commences
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with the first red figure 888279, under "Average'^,

what do they show*?

A. They are the R.M.R. requisition number un-

der which it was returned to pool. [239]

Q. Do you have the records that you maintain

under your supervision and control that reflect the

date of shipment of merchandise to the various

stores'? A. Yes, sir.

Q. In what form are those records?

A. They are in a form of what we term as

drivers' sheets. We have inter-van service between

the L. A. pool stock and the various local stores

which move on regular set schedule every hour,

every two hours, depending upon the store. The

sheets are all numbered, made in duplicate, and

the original copy of the drivers' sheet accompanies

the load to the respective stores. It is signed for

by the receiving clerk in that particular store. The

duplicat-e we keep in the files, and it becomes a per-

manent record.

Mr. Wheeler : I will ask that this be marked JJ
for identification.

The Clerk: JJ for identification.

Q. By Mr. Wheeler: This is headed ^'Pecan

Chocolate Fudge" dated 1-8-44. I show you Defend-

ant's Exhibit JJ for identification, and I will ask

you, Mr. Arnold, if you prepared a summary from

the records that you maintain under your direc-

tion and supervision?

A. I prepared this report, yes, sir.

Q. And that is an accurate summary of the
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transactions reflected by those records that you

maintain? [240]

A. It is a record reflected from taking the in-

formation contained in these drivers' sheets or load

sheet.

Q. And you prepared this summary?

A. I did.

Mr. Wheeler: This is an exhibit entitled "Pe-

can Chocolate Fudge" 1-8-45, with the pencilled no-

tation "In Coming or Returns".

The Clerk: KK for identification.

Q. By Mr. Wheeler: I show you Exhibit KK
for identification, and I will ask you if that is a

summary of the information with reference to re-

turns of the pecan fudge to the pool stock store?

A. It is.

Q. Was this prepared by you? A. It was.

Q. From records you maintain under your su-

pervision and control? A. Yes, sir.

Q. That you have available here?

A. Yes, sir.

Q. With reference to Exhibit for identification

JJ, does this exhibit show each of the stores to

which merchandise, pecan chocolate fudge, was sent ?

Q. Does it show the date shipped? [241]

A. It does.

Q. The quantity shipped? A. It does.

Q. The number of cartons? A. Yes, sir.

Q. And the requisition number?

A. Yes, sir.

Q. With reference to Exhibit KK for identifi-
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cation, does it show the stores from which it was re-

turned'? A. It does.

Q. The requisition numbers covering the re-

turn? A. R.M.R. numbers, yes, sir.

Q. The quantity returned?

A. That's right.

Q. And the date of return?

A. That's right.

Q. That would be the date that it was received

in the pool stock warehouse? A. Yes, sir.

Q. When this fudge would be received in the

pool stock what would be its handling, Mr. Arnold?

A. The original shipment, or the return ship-

ment or the return shipment?

Q. The original shipment.

A. The original shipment is delivered to our

'receiving dock, which is on the west end of our

building, and is given [242] an in freight number,

typed from the driver's sheet, handed up by the

truckling company, and from there it is imme-

diately dispatched to the east end of the building,

which is our disbursing center for this type of

merchandise. We keep this type of merchandise,

sundry items, such as candy and knit goods, and

small items, all in the miscellaneous division 80,

and from that they are distributed to the various

stores or respective divisions.

Q. Is the candy stored in the warehouse, or in

the pool stock warehouse between the time of re-

ceipt and transshipment to warehouse or stores?

A. Just Ions: enough for us to i^e-label the mer-
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chanclise and dispatch it on the inter-store vans,

depending on the manpower available at that par-

ticular time.

Q. What is the period of time involved?

A. It usually takes one to two days; not over

three days.

Q. When the candy was returned, what was its

handling ?

A. Well, to insure that no pilferage would take

place when the candy came back, we put it in what

we call our fur room. That was a room that was

not being used at that particular time, due to the

fact that fur storage does not start until the sum-

mer months. We placed this candy in this room,

more so to keep anyone from pilfering than any-

thing else. [243]

Q. Do you still have the candy at the pool stock ?

A. I do.

Q. Have you made any examination of its con-

dition? A. Several times.

Q. What was the examination you made? When
was the first time vou made an examination?

A. The first time I made the examination was

at a time I think when all the stores' returns were

in with the exception possibly of San Diego. At

that time we had stored all of the candy in this

fur room. Mr Theaker was there. I don't recall

whether Mr. Ashby was there or not ; but they came

over to the warehouse. I obtained the key from the

office, and went over and unlocked the fur room
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so that we could go in. That was the first time I

examined the candy, or any part of it.

Q. What examination did you make at that

time ?

A. We opened, I don 't know how many cartons

;

there were several of them, but some were soft,

mushy, and others were hard, and they were most

all moldy.

Q. Did you make any further examination of

the candy?

A. Yes, I have, several times.

Q. What has been the condition at the times

of the subsequent examinations'?

A. Just got worse and worse, and now they are

not only moldy, but they have a lot of worms in

them. [244]

Q. You brought down two boxes of the fudge?

A. I brought down one 28-pound carton and

one 18-pound carton.

Q. Those are the two cartons on the desk?

A. They are.

Mr. Wheeler: If your Honor please, I think it

would probably just add work to the clerk's of-

fice

The Court: You can describe them; not intro-

duce them into evidence, but just exhibit them

and describe them.

Mr. Rolston: Furthermore, I think it is objec-

tionable, and it will have no tendency to show the

condition.

The Court : Of course, it is rather remote.
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Mr. Rolston: It is extremely remote.

Mr. Wheeler: It was not with reference to the

condition of the fudge; it was as to the box itself.

The Court: I don't think it is material. It has

been described sufficiently.

Mr. AVheeler : There was one point, your Honor.

There has been some testimony to the effect, I think

Mr. Pocius testified that they were not stacked more

than five cartons.

The Court: What do they show"?

Mr. Wheeler: Thev don't show anvthiuff.

The Court: He said five or seven.

Mr. Rolston: I believe he said seven.

Mr. Wheeler: Whatever his testimony was.

The Court: You gentlemen can agree to what

they show. If they don't show anything, it is nega-

tive testimony. What do they show?

Mr. Wheeler: They don't show anything on the

sides.

The Court: I don't think you need bother, be-

cause the condition at the present time would not

be very material, because it is pretty remote. They

have been taken out of the circulation, and it is

quit remote at the present time. Even the best of

the fudge is spoiled right now, a year after.

Mr. AVheeler: At this time I offer the exhibits

marked for identification.

The Court: They will be received, under the

rule of summaries made from books, the originals

of which are in court subject to inspection by op-

posing counsel.



Sears-Roehuck & Co. 2(jl

(Testimony of William L. Arnold.)

Mr. Wheeler : That is correct. II, JJ and KK.
The Court: All right.

Mr. Wheeler : I have no further questions. You
may examine.

Cross Examination

Bv Mr. Rolston:

Q. Mr. Arnold, are you familiar with the trucks

or vans they use ? A. I am, yes.

Q. Are they refrigerated*?

A. They are not. [246]

Q. Was the pool stockroom refrigerated?

A. The fur room, the main fur room, is not re-

frigerated.

Q. Is the rest of the stockroom refrigerated *?

A. No, the warehouse doesn't need refrigera-

tion during the winter months. From now on it's

a pretty cool warehouse.

The Court: What would you say would be the

average temperature ?

A. The average temperature is anywhere from

50 to 65 degrees.

The Court: It wouldn't be comfortable?

A. It wouldn't be comfortable to walk around

during this time of the year. It is 850 feet long.

The Court: It is open?

A. Yes; shipping doors on one side and ship-

ping doors on the other, and the west end is open?

Q. By Mr. Rolston : This fur room has a moth-

ball odor to it?

A. I don't know whether it does.

Q. Naphthalene?
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A. I don't know whether it is naphthalene, or

what it is, but there is an odor in there, but the

candy was not stored in the room until it was re-

turned from the store.

Q. I just wanted to know. [247]

A. There is a definite naphthalene odor in there,

or an odor pertaining to furs, and keeping moths

out of furs.

Mr. Wheeler: At this time, before resting my
case, I would like to offer for introduction into evi-

dence each of the exhibits that have been referred

to by the various witnesses as being company rec-

ords maintained under their supervision and con-

trol.

The Court: Where do they begin, Mr. Somers?

The Clerk : I haven 't the entire list with me.

The Court: They are sufficiently identified as

being the various documents as to which the var-

ious managers testified. The witnesses used them

merely to refresh their recollection, and I don't

think there can be any objection to having them

received into evidence. They will be received in

evidence.

Mr. Rolston : They start with E.

Mr. Wheeler: At this time the cross-complain-

ant rests.

(Short recess.)

Mr. Rolston: If the court please, there is one

witness, Mr. Erhart, whom I would like to recall

for cross examination under the counter-claimant's

case. Mr. Wheeler has no objection.

The Court: All right. [248]
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ALPHONSE ERHART,
recalled.

Further Cross Examination

By Mr. Rolston:

Q. Mr. Erliart, on the occasion that you went

over to see Mr. Ashby at his office, in the latter

part of November, you examined several cases at

that time, I believe? A. That is correct.

Q. Did you notice any mold on any cases what-

soever? A. Not at that time.

Q. Did Mr. Ashby talk of any mold at that

time? A. Not that I recollect.

Q. Did he talk of any hard candy at that time?

A. The discussion was mainly about the mois-

ture of the fudge. It was on his statement that I

made the recommendation.

Q. That was the only point that Mr. Ashby

brought up, or the only statement concerning the

fudge at that time ?

A. To my memory, yes.

Q. During that conversation did you in any

way tell Mr. Ashby that he should proceed to use

as much as he could, and Bower w^ould make good

any defective or any unsaleable merchandise that

remained ?

A. Definitely not. We went over that yesterday.

Mr. Rolston: That is all. [249]

Redirect Examination

By Mr. Wheeler:

Q. Mr. Erhart, during the course of the con-

versation Mr. Ashby told you that he would con-
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tinue to use the merchandise, and there might be an

adjustment later?

A. As I recall the conversation, Mr. Wheeler,

Mr. Ashby stated to me that he was going to fol-

low my recommendation. I do not recall any con-

ditions that he made upon it, but he did suggest

he was going to follow my recommendation and at-

tempt to use the fudge.

Mr. Wheeler: I have no further questions.

Mr. Rolston: At this time, your Honor, I wish

to enter a motion that the counter-claim has not

been proven; that there is no sufficient proof; that

counter-claimant by his own testimony has clearly

indicated that he had bought the merchandise ; that

he advised Mr. Bower that he was going to stop

payment of the order, and recommended that Mr.

Bower stop his checks. Thereafter he decided he

could use the fudge, and he was going to pay the

invoices; and, further, that Mr. Bower could re-

lease his checks at that time, completely taking off

any previous warranties. He had full knowledge

at that time of all alleged defects of the fudge,

and every store reported to him every detail.

The Court: The motion will be denied.

Mr. Rolston : I will call Mr. Mitchell. [250]
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R. E. MITCHETJ.,

called as a witness on behalf of the plaintiff, beiiift"

first duly sworn, testified as follows:

The Clerk: Please state your name.

The Witness: R. E. Mitchell.

Direct Examination

Bv Mr. Rolston:

Q. Mr. Mitchell, what is your business or occu-

pation? A. I am a food broker.

Q. Do you specialize in candy?

A. Candy and specialty foods.

Q. For how long have you been following that

occupation? A. About 14 years.

Q. During the 14 years you have sold a great

deal of bulk candy?

A. From time to time, yes.

Q. Also other types of candy as well, of course?

A. Yes.

Q. Are you familiar with fudge in particular,

in any respect?

A. I don't believe I can answer that yes or no.

Q. You have had some dealings in fudge,

though ? A. Yes.

Q. In addition to this particular transaction?

A. Yes.

Q. Over a period of years ? A. Yes.

Q. You were present, I believe, at a conversa-

tion in Mr. Bower's office the latter part of October,

I believe October 20th, at which Mr. Erhart, Mr.

Bower, Mr. Ashby were present? A. Yes.
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Q. During the course of that conversation did

Mr. Bower make any warranties of any type or

description ?

Mr. Wheeler: I object to that as calling for the

conclusion of the witness as to what are warranties.

Mr. Rolston: I will withdraw the question.

The Court: I think that calls for a conclusion.

Q. By Mr. Rolston: Will you relate the con-

versation ?

The Court: Besides, under the Civil Code, food

and edible articles are warranted fit for consump-

tion. The Supreme Court has so held.

Mr, Rolston: There is no doubt about that.

The Court : Anything that is moldy is not fit for

human consumption. I wdll sustain the objection,

because it calls for a conclusion.

Q. By Mr. Rolston: I will ask another ques-

tion: Just relate the conversation, to the best of

your recollection. [252]

The Court: That question is all right.

A. On the date in question, approximately Octo-

ber 20th, my associate, Mr. Erhart, and myself

called on Bower-Griebel Wholesale with a sample

of this Pan O' Butter Fudge. At that time we

exj)lained the fudge to Mr. Bower, along with the

price and the approximate quantities that we

thought we could obtain. Mr. Bower said

—

Mr. Wheeler: I object to the conversation as

between Mr. Mitchell and Mr. Bower, inasmuch as

it does not appear Mr. Ashby was present.

A. How can I tell it in my own way unless I
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tell it just the way I am doiii^. I am just tryini^-

to repeat the conversation, as nearly as I can re-

member.
,

The Court: That is enough.

Q. By Mr. Rolston: AVas Mr. Ashby present

during that portion of the conversation?

A. No, sir.

Q. Try and confine the conversation to the time

after Mr. Ashby got there.

A. After about an hour or so had passed Mr.

Ashby arrived. I don't believe I had ever met

Mr. Ashby before. Mr. Bower introduced Mr.

Ashby to Mr. Erhart and myself. Mr. Bov/er then

related to Mr. Ashbv what Mr. Erhart and I had

told him in regard to the fudge.

Mr. Wheeler: May w^e have the conversation;

what he said? [253]

Q. By Mr. Rolston: To the best of your recol-

lection relate some of his statements to Mr. Ashby.

A. As I recall, Mr. Bower said to Mr. Ashby:

*'I explained to these gentlemen that I knev/ nothing

about fudge; that I was calling someone on the

outside for an opinion as to what I shoiild do."

Mr. Bower told Mr. Ashbv that the fudge cost 50c

a pound; that there could be approximately 200,000

pounds of this fudge obtained. Mr. Asliby tasted

and sampled the fudge; asked some questions re-

garding the OPA ceiling concerning it. Mr. Bower
then asked Mr. Erhart and myself to explain what

we knew regarding the OPA. We told him tha(

we thought the OPA ceiling could be established.
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Then Mr. Ashby made some remarks concerning

the general condition of the fudge as to how it

could be changed to improve the sale of it in his

stores. He asked if additional pecans could be

placed on the top of it; also, if some pecans could

be ground and put throughout the fudge. Either

Mr. Erhart or myself answered and said that we

thought that could be done. As a recall, he also

preferred the fudge to be of a lighter chocolate

color. I believe originally the sample was a little

darker than Mr. Ashby preferred.

There was also some conversation regarding if

a little white doily could be placed on top of each

slab. To all of these requests by Mr. Ashby Mr.

Erhart and I answered to the [254] best of our

knowledge we thought these things could be com-

plied with, and that one of us would go to Chicago

in an effort to have the fudge on the basis that he

wanted it.

Mr. Bower and Mr. Ashb}' had a conversation re-

garding the price that Mr. Ashby w^ould pay for

the fudge. After they arrived at the price Mr.

Ashby then gave Mr. Bower a purchase order for

28,000 pounds of fudge, and said that he could sell

considerably more than that. I believe he remarked

that he could sell it as fast as we could ship it.

And Mr. Bower then turned to Mr. Erhart and

myself and placed an order for 200,000 pounds of

fudge; gave me a check for $7,000 as a good-will

gesture on his part. We all thanked each other.
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That was about the size of it. We were all very

happy.

Q. Did you go back to Chicago, Mr. Mitchell?

A. Yes, sir.

Q. You discussed this matter with Mr. Pocius

in Chicago? A. Yes, sir.

Q. Subsequent to that the shipments started to

come out, did they, to Los Angeles, to Bower-

GiebeU A. Will you repeat the question?

Q. Subsequent to your arrival there shipments

started to be made to Los Angeles'?

A. Not immediately upon my arrival, no. [255]

Q. But a short time thereafter?

A. After considerable conversation over the

phone between Mr. Bower and myself shipments

finally started.

Q. Did you also airmail a sample of the new

formula? A. Mr. Pocius did.

Q. You know that of your knowledge that he

did?

A. I did not see him put it on the plane.

The Court : The testimony shows it was received.

Q. By Mr. Rolston: Did you sample the ship-

ments that were made to Los Angeles, in Chicago,

before they were made? A. Some of them.

Q. Were the samples you examined, in your

opinion, equal if not superior to the sample that

was in Mr. Bower's office on that day, October

20th?

A. They were superior to the original sample.
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The Court: In that they contained more nuts,

is that right?

A. It was a better fudge, your Honor, all the

way through. The shipments that were made were

on a par with the second sample that was shipped,

and there was considerable difference in the eating

quality of the two pieces.

Q. When did you have your next conversation

with Mr. Ashby, Mr. Mitchell?

A. Well, at one time I tried to sell Mr. Ashby

some [256] candies. That had no bearing on the

fudge.

The Court: We are not concerned with that.

A. That was the next conversation with Mr.

Ashby.

Q. By Mr. Rolston: During that conversation

was the fudge mentioned at all?

A. Not to my recollection.

Q. Was that during the month of December?

A. Yes, sir.

Q. That was before Christmas?

A. Yes, sir.

Q. When did you next have a conversation with

him after that concerning the fudge?

A. At the time Mr. Erhart and I called on Mr.

Ashby. I believe the date was January 12th.

Q. You had a conversation at Sears, Roebuck

with Mr. Ashby and Mr. Erhart at that time?

A. Yes, sir.

Q. Did you examine any fudge?

A. Yes, sir.
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Q. About how many cases did yon examine?

A. 15 or 20.

Q. What was the condition of it?

A. Extremely hard, and a tendency toward

molding on part of them. Part of them were in

salable condition.

Q. Were any of them still in a moist condition?

A. Do you mean overly moist?

Q. Yes, at that time? A. No, sir.

Q. Of those 15 and some odd cases you examined

did you find a high proportion of mold or low, in

your opinion?

A. The general percentage of the trouble with

the fudge that we inspected at that time was a

baked, dried-out, hard condition.

Q. Did you have a conversation with Mr. Ashby

at that time concerning the matter?

A. Yes, sir.

Q. During the conversation did you make any

such statement as: ''I would not have believed it

possible if I hadn't seen it with my own eyes''?

A. Yes, sir.

Q. You did make such a statement?

A. Yes, sir.

Q. With relation to what did you make that

statement to him?

A. I couldn't understand whv the fuda:e was

in that condition.

Q. What would normally cause that condition

of the fudge? A. Heat.
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Mr. Wheeler: Just a minute. I object to that.

No [258] proper foundation for this witness.

Mr. Rolston: I believe I have shown he is an

expert.

The Court: I will overrule the objection. Go

ahead!

A. I was amazed, because normally if merchan-

dise was kept properly it would not be in that

condition in that short period of time. I couldn't

understand whv it was. I would not have believed

it if I hadn't seen it with my own eyes.

Q. By Mr. Rolston : What elements would enter

into the fudge becoming in that condition, this par-

ticular fudge that you saw at that time, and saw

the sample of?

A. If the fudge had been allowed to remain in

contact with the air over a long period of time

before it was sold that would happen, especiall}'

if it was an average, fairly warm, temperature.

Q. Would you say 67 degrees was a fairly warm
temperature, so far as preserving fudge was con-

cerned? A. Yes, I would.

Q. Of these cases that you examined, were they

28-pound cases or 18-pound cases, as you recollect'?

A. I believe—I am not sure, but I believe there

may have been one or two 14-pound slabs, but the

majority were 9-pound slabs; two to a case.

Q. During that conversation did Mr. Erhai't

make the following statement: "In most cases I

will argue with the [259] buyer, but here the buyer

has a real kick coming"?
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A. I don't recall any statement of that kind.

Q. Do you recall any statement during the con-

versation in which Mr. Erhart made the following-

statement : "Bower will have to see this, because

he will have to stand at least part of the loss'"?

A. I don't believe Mr. Erhart said that.

Q. You have no recollection of such statement?

A. I don't recall that statement.

The Court: These boxes vou examined had not

been opened? You opened them to examine them,

isn't that true?

A. No, there were a considerable amount there

that had been opened.

Q. Some had been opened? A. Yes.

Q. Did you find the same condition in those

that had been exposed to the air as in those that

you opened?

A. The ones that had been exposed to the air

were all as hard as a brick, whereas the ones that

had not been opened, you would find one that was

good, and one that was bad.

Q. By Mr. Rolston: Those that had not been

opened, there was no sign of mold, was there?

A. I beg your pardon?

Q. Of those that were unopened prior to your

opening [260] them there were no signs of mold

inside, w^ere there?

A. No; of some that were opened there was a

tendency for mold around the nuts.

Q. In your experience with fudge is there anv
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difference in the handling of an expensive fudge

and an inexpensive fudge?

Mr. Wheeler: If your Honor please

The Court: I don't know that he was qualified

as an expert. He is a broker. He is not shown

to have been a retailer, or to have had any ex-

perience in preserving food.

The Witness : Your Honor, I think I can answer

that question in such a way that you can under-

stand it.

The Court: That is not the point. If he has

experience along that line they ought to qualify

him. So far all I know is that you are a broker.

Q. By Mr. Rolston: In the course of your

brokerage business you have had an opportunity

to examine the retailing of fudges?

A. It would take a few words to explain just

what I. mean on that.

The Court: All right.

A. In my type of work, and the type of outlet

that I call on in the normal course of events thev

would not sell a 90-cent fudge. The type of outlet

that would sell 90-cent fudge, in the normal course,

would be a concern like Albert [261] Sheetz, or

Martha Washington, and the type of concern that

I would call on would sell that fudge. I used to

sell fudge at 8c a pound. That is the type of fudge

concern I called on; it wouldn't be 90-cent fudge.

Q. Is 90-cent fudge more perishable than a

cheaper fudge? A. Yes, sir.
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Q. In your opinion what is the maximum lene^th

of time that 90-cent fudge should be kept?

A. It would depend entirely upon whereabouts

it was in the store and the condition it was kept

under. 90-cent fudge should have cream and butter,

and things of that nature in it whicli we all know

are perishable.

Q. Did the Pan O' Butter Fudge the Karmel-

korn Kommissary shipped to Los Angeles have

cream and butter in it?

A. The ingredient label read that it had cream

and butter, if I remember correctly. They couldn't

use the word "butter" if it did not have it. It

would be against the pure food law.

Mr. Rolston: You may cross-examine.

Cross Examination

By Mr. Wheeler:

Q. Mr. Mitchell, how long have you known Mr,

Bower? A. I first met Mr. Bower in 1940.

Q. How long have you done business v/ith Mr.

Bower? [262] A. Since that date.

Q. Mr. Bowser at the present time, and for

some time past, has been one of your major ac-

counts, has he not?

A. He is a good account, if that is what you

mean, but I have a lot of other good accoimts, too.

He is only one of a couple of hundred.

Q. With reference to the volume of purchases

Mr. Bower makes, doesn't he purchase a higher

volume than most of your customers?
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A. I have jobbers within two blocks of him that

buy more.

Q. What would be the amount of business that

Mr, Bower does with you within a period of a

year?

A. I might do $50,000 a year with him ; maybe

not that high. I would have to take the actual

figures from the records.

Q. With reference to the conversation that you

had with Mr. Bower ^s office on October 20th, you

stated that there was a discussion with reference to

the OPA price ceiling? A. Yes, sir.

Q. Did that discussion involve the prices at

which other stores were selling that merchandise?

A. My recollection of that conversation, Mr.

Wheeler, was that both Mr. Ashby and Mr. Bower

said that they would have no part of it unless it

satisfied the requirements of the OPA. [263]

Q. But specifically weren't certain stores and

the price at which this fudge was being sold dis-

cussed ?

A. If I understand you correctly, do you mean

was the plants and places where this fudge was

being sold discussed?

Q. That is correct.

A, At that time this fudge was not being sold

in Los Angeles any place.

Q. But in other areas it was being sold, was it

not? A. In other areas?

Q. Yes.

A. Yes, it was being sold in other areas.
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Q. As a matter of fact, weren't the prices at

which this candy was being sold in other areas

mentioned during the period that you were dis-

cussing, of the OPA regulation ?

A. I would imagine that it was, yes, or it would
be normally.

Q. As a matter of fact, wasn't the price at

which this candy was being sold at Marshall Field
mentioned ?

A. I don't believe at that time, no.

Q. At Montgomery Ward, in Denver?

A.^ JSTot at that time, no. My recollection is that

came up later. That came up after I went to

Chicago, when Mr. Ashby and Mr. Bower stopped
payment on his check for $7,000, because they were
afraid it was not going to satisfy the OPA. At
that time the records of other stores [264] were
dug up.

Q. And it was being sold at other stores?

A. Yes.

Q. At prices exceeding 89c?

A. It may have been 90c. I don't remember it

being over 90e.

Q. As a matter of fact, don't you recall in some
of the stores it was being sold at a dollar a pound ?

A. I don't recall the figure of a dollar. That's
a very poor price.

Q. Either 99c or $1.01?

A. Just a flat dollar is rather an unusual price.

The Court: I don't know why that cent off
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means anything. It must be some psychology of

selling.

Q. By Mr. Wheeler: Mr. Mitchell, when you

state that these boxes that you examined when you

went over to see Mr. Ashby on January 12th were

opened, just what was their condition? What do

you mean by opened?

A. As I recall, Mr. Wheeler, the main reason

that I remember that they had been opened had

been the manner in which they had been opened.

In other words, when they opened the cases, instead

of taking a little pains and effort to not wreck

the box, they had been very careless in their open-

ing of it. At that time the remark was made to

Mr. Ashby when they were opened it would be

much nicer to open [265] it in the manner it had

been sealed; not like a carton.

Q. How had it been sealed?

A. In corrugated boxes. As you know, they

come together, and there is a label pasted over the

top of it, and by taking a knife and cutting down

that label it opens up, and your carton remains

intact.

Q. How had they been opened?

A. They had been opened from the back.

The Court: Somebody just ripped them open?

A. They had been just ripped open, that is

correct.

Q. By Mr. Wheeler : You say they were opened

from the back?

A. Yes.
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Q. As a matter of fact, Mr. Mitchell, don't theso

boxes open from the back; in other words, aren't

these boxes made so that the fold comes together

on the back, and not in front, under the label?

A. That may be possible. They weren't opened

in such a manner as to preserve the carton.

The Court: In other words, a man could have

taken them and opened them and they would not

have been noticeable?

A. Yes.

Q. Instead of that, he just ripped it open?

A. That's right. It might have been the top

or back; I don't recall. [266]

Q. By Mr. Wheeler: How many cartons that

you examined had been opened?

A. Mr. Wheeler, there were a number of car-

tons lying around the stockroom. I did not count

them at that time, and to remember the actual

number w^ould be pretty hard. Maybe six or seven

or eight; something like that.

Q. As a matter of fact, Mr. Mitchell, weren't

the cartons that had been opened stacked together?

A. I really don't remember whether they were

or whether they weren't.

Q. You don't recall whether these cartons that

had been opened were taken from a particular

place, or not? A. I really don't remember.

Q. You did examine a nmnber of cartons that

had not been opened? A. Yes, sir.

Q. And there was no question of the sealing of

the package in those cases?
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A. None whatever.

Q. And among the cases that you did open for

the first time there were hard slabs of candy?

A. Yes, I believe there were a few that were

as hard as a brick.

Q. Those cases that had been opened that you

observed,—was the cover of the box placed over

the fudge? [267]

A. Repeat the question again, please.

Q. As to the cartons of candy which you de-

scribe as having been opened before you examined

them, as to those cartons was there any carton

over the fudge?

A. If I understand you correctly, you mean had

the boxes that had been opened, had they been

put back into the box with their original covers

placed on them, as they were before opening?

Q. That is correct. A. No, sir.

Q. Did it have any carton over it?

A. The fudge, as I recall, had been packed with

two 9-pound slabs to a carton, and I believe each

slab was packed in a very frail, thin cardboard

box inside of the original carton, and the ones that

had been opened were opened with the top of the

outside box gone.

Q. They were still wrapped in waxed papers?

A. No, sir, the paper had been torn off as nearly

as possible to see what was inside of them. In

other words, they tore them to see what was there,

and then set them aside, and would go to another

one.
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Mr. Wheeler : I have no further questions. [268]

Redirect Examination

By Mr. Rolston:

Q. During the conference with Mr. Ashby did

you make any suggestion regarding any cut of price

to dispose of the fudge that had not had any mold

on it? A. Yes, sir.

Q. Would you relate that portion of the con-

versation, to the best of your recollection?

A. As we were walking out of the stockroom

towards Mr. Ashby 's office I suggested to Mr. Ashby

that he further reduce his sales price and move

the balance of the fudge as rapidly as possible in

order to reduce any loss that might occur to the

lowest possible amount; Mr. Ashby replied that

Sears, Roebuck had already reduced the profit that

they w^ere making on the fudge by 20c a pound, and

it was not Sears, Roebuck's policy to either sell

merchandise at a loss or without a profit. That

ended the discussion.

The Court: What do you mean, 69c

?

A. Yes, from 89c to 69c, and they weren't in-

terested in taking any further loss, and they would

rather throw the whole thing away, or what had

to be done. In other words, they had already shown

a loss of 20c on their books.

Q. By Mr. Rolston : I believe you were present

in Los Angeles, were you not, when Mr. Pocius

and Mr. Bower made a certain adjustment of the

fudge? [269]
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Mr. Wheeler: I object to that as not proper

redirect.

The Court: I want to be reasonable. If you

overlooked something, go ahead.

A, Yes, sir.

Q. By Mr. Rolston: You were present during

the conversation as to that adjustment?

A. Yes, sir.

Q. Do you recall the main factors that were

considered in reaching the adjustment?

Mr. Wheeler: If your Honor please

The Court: I think that is a general conclusion.

I think he ought to state the conversation. It is

an important conversation, and we ought to hear

his version of what he heard of it.

The Witness. Do you want it in my own words?

The Court: Yes, go ahead, if counsel wants it.

Mr. Rolston: Yes.

A. That is kind of hard to do. I will try as

near as I can.

The Court: Go ahead.

A. Mr. Bower had wired Pocius stopping ship-

ment.

The Court: And he came out here. Let us start

where you met him at Bower's. Let us start with

the conversation there.

A. Mr. Pocius and I went into Bower-Giebel,

and called [270] on Mr. Bower. Mr. Pocius was

interested, and wanted to settle or collect the

amounts of the past due invoices, that Mr. Bower

had not paid. There was a discussion with Mr.
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Bower as to why these invoices had not been })aid.

Mr. Bower told Mr. Pocius that he had not paid

for those invoices because there had been a con-

siderable amount of this fudge sold in tliis terri-

tory; it was now after Christmas, and lie had

quite a large stock in his warehouse, and the fudge

was in a wet, moist, sticky condition; that he

did not feel he w^as in a position to o])en this

fudge and dry it out, so that it would l)e in a

condition to obtain such a high price for the

fudge, and as far as he was concerned he would

either buy it at a price, or Mr. Pocius could ship

it back; he didn't particularly care, one way or

the other. And there were also some shipments in

transit—three or four shipments in transit, that

Mr. Pocius had shipped to Mr. Bower after re-

ceiving his cancellation wires; so they arrived at

a price on the ones that were in transit, not be-

cause of any condition that the fudge might have

been in; simpW because Mr. Pocius had shipped

it without authority. I believe the price on this

they arrived at was 32V2C, and the condition of

the fudge had nothing to do with it. Then they

haggled back and forth for a while as to what

they were going to pay for the balance of the fudge.

Mr. Bower made an offer, as I remember, of 20c

a pound, and finally told Mr. Pocius that [271]

20c a pound was his offer, and as I remember his

words, he would not pay 2OI/2C a pound for it; to

either accept it or ship the fudge back.

Mr. Pocius seemed to think the matter over for

some time in his own mind. Finally he agreed to
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accept the offer that Mr. Bower had made. By
that time it was getting a little late in the day,

and Mr. Bower then made the suggestion that

this was going to take some time in order to get

through these invoices and write checks for each

one, and he suggested that Mr. Pocius return the

following morning, and that during the evening

he would try and have things straightened out

so the}^ could clear it up as rapidly as possible the

following morning. Mr. Pocius and I left, and

we returned the following morning. Mr. Bower

had the inv^oices there, and made a check out for

each one of the invoices, which Mr. Pocius re-

ceived or accepted; and that about covers it, your

Honor.

Q. By Mr. Rolston: In your opinion, when you

examined the fudge in Mr. Bower's place of busi-

ness, was that still saleable fudge?

Mr. Wheeler: If your Honor please, I think

that assumes a fact not in evidence. I don't recall

there has been any examination of the fudge.

A. Yes, Mr. Pocius inspected the fudge in the

warehouse that Mr. Bower had. That was the

testimony [272] yesterday. Mr. Pocius, Mr. Bower,

his son Carlton, the four of us went in the back

room. Mr. Bower had the fudge stacked all over

the place, and we pulled cases out here and yonder

in order for Mr. Pocius to have a good idea as

to the condition of the fudge.

There was no tendency whatsoever towards mold.

I mean, there was no indication of mold at that

time. There was no indication of it being hard
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or dry or baked up, but there were numerous

eases where the stuff was very wet, very moist.

The oil had raised on th(i top maybe one-eighth

of an inch thick, and it was seeping through the

cases. Maybe a case was all right, but the darn

stuff had leaked through on top, and it was a messy

job. It might be that Mr. Bowser did not have the

time or the help to dry the fudge out. If the fudge

had been dried out properly it could have then been

sold as a 90-eent fudge; but you couldn't sell a

sloppy piece of merchandise for that kind of price.

Mr. Rolston: That is all. Cross examine.

Recross Examination

By Mr. Wheeler:

Q, How many of the cases would you say were

examined at that time?

A. Just guessing, Mr. Wheeler, I would say

that we probably opened that day maybe 30 or 40

cases. We opened an awful lot of them. [273]

Q. By the Court: You took them from various

parts of the warehouse?

A. Yes. In other words, your Honor, Mr. Bower
had them stacked at various places all over the ware-

house.

Q. He told you he had complaints about the

wetness of the merchandise.

A. We all knew that. That had come up before.

Q. By Mr. ^Hieeler: Do you know how much
merchandise ^Ir. Bower had in the w^arehouse at

that time?

A. I did not count it, no, sir.

Mr. Wheeler: I have no further questions.
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HOWARD P. CLARK,

called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows;

The Clerk: State your name, please.

The Witness: Howard P. Clark.

Direct Examination

By Mr. Rolston

:

Q. Mr. Clark, what is your business or occu-

pation ?

A. I am a buyer of job lots, close-out, distressed

merchandise or surplus stock the merchants weren't

able to get rid of until the war. There is none of

that now.

The Court: There is no distressed merchandise?

A. No; the last three years, I have turned from

that into the wholesale candy and tobacco business,

chewing gum, and so forth; the confectionery busi-

ness. I have confined my efforts to that. However,

I do occasionally get a call from a jobber, broker,

manufacturer's representative, warehouses, for

something that is not selling right now. The other

day a man had 300 cases

The Court: l^hat is enough. We all wish you

well.

Q. By Mr. Rolston: For the last three years,

however, you have been concentrating on candy

and candy items.

A. That's riffht.

Q. Did you have any occasion to buy any fudge

from the Bower-Giebel Wholesale Company in the

early part of 1944?
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A. 1944—the early part of 1944 I bouglit from

Mr. Bower—say in January, 1944, I bought a lot

of fudge from Mr. Bower; approximately 14,000

pounds at one lot.

Q. Did you sell that merchandise'?

A. I sold it, every bit.

Q. Was any of it molded?

A. I had no complaints of it. I sold it to rep-

utable markets, such as Von's, Roberts Public

Markets, Newberry's 5 and 10 cents. The indi-

vidual manager of their store bought that fudge,

at the instigation of the head buyer.

Q. You sold considerable fudge?

A. To the Newberry stores, in the southwest

part of [275] town, Downey, Bellflower, and out

in that territory.

Q. Did you buy any of this Pan O' Butter

Fudge prior to January 1, 1944?

A. January 24th, when I bought all the lot.

Q. That was bought at a reduced price?

A. Bought at 22c a pound.

Q. Prior to that had you bought some fudge

for 55c a pound?

A. I had used a considerable lot, 500 to a 1000

pounds, which I would buy at different times, and

sold it.

Q. Several times?

A. I would say several times.

Q. You have sold that at a mark-up?

A, I sold that at my regular mark-up the OPA
allows a wholesaler to make.
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Q. Did you receive any complaints from any

of the customers you sold to*?

A. I did not. I sold several times.
^

Q. You sold them other products'? They are

customers of yours"?

A. Yes. I never lose a customer.

Q. Did you have any conversation with Mr.

Ashby, of Sears, Roebuck, pertaining to any part

of this Pan O' Butter Fudge?

A. Some time after I made the purchase on

January 24, [276] 1944 from Mr. Bower. The

reason I remember it was after that time was be-

cause I was conscious of the fact that he had a

quantity of fudge. One evening, after my day's

work, on my desk my wife had made a notation

on my pad to call Mr. Ashby or Sears, Roebuck,

which I did the following morning. I asked Mr.

Ashby what he had in mind, and he said he had

some fudge. I said, "Well, what's wrong?" To

the best of my recollection, Mr. Ashby said, "I

over-bought." I said, "Well, I will try and get

out and see it. I am pretty busy evenings. Dif-

ferent fellows, and different markets call me up

and want to know why I don't bring them mer-

chandise."

Q. During the conversation did Mr. Ashby

mention anything about price?

A. He did not, and I never mentioned the price.

Q. Did he say how much fudge he had?

A. He said possibly 10,000 pounds.
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Q. Did yon have another conversation with him

shortly after that?

A. To the hest of my recollection T did not go

out to see ^Ir. Ashby. I was pretty busy. In a

few days Mr. Ashby called me at home, and I told

him I was not interested in fudge, on the second

call.

Q, Was any price mentioned at that time?

A. He kept on jabbering, and I said I wouldn't

give a [277] dim.e a pound. I said, "I am not

interested in it at all at any price."

Mr. Rolston: You may cross-examine.

Cross Examination

By Mr. Wheeler:

Q. Did you examine any of this fudge?

A. Where?

Q. That you bought?

A. From who?

Q. You talked about Pan O' Butter Fudge.

Who did you buy it from? Were you talking about

what you bought from Mr. Bower?

A. What I bought from Mr. Bower I examined.

Q. What was its condition with reference to

moisture on top?

A. If you want to take my definition as to

moisture, with the other versions as to moisture

which the witnesses have given. My conception of

this fudge, when I looked at it, it was not moist.

It was syrupy. The syrup came up around the
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pecans. That was the content. In other words,

sticky syrup was oozing out of the fudge.

The Court: Did you notice that condition in

the stuff you bought?

A. Oh, yes.

Mr. Wheeler : I have no further questions. [278]

Mr. Rolston: Just one question: Was there any

of the fudge you bought which was moldy?

A. I never had any complaints on it. I never

saw any mold on it. I sold to different markets

at different intervals, after I bought the last bunch

from Mr. Bower—Von's Market, and Bellflower

bought three or four times from me.

EARL E. BOWER,

called as a witness on behalf of the plaintiff,

being first duly sworn, testified as follows:

The Clerk: Please state your name.

The Witness: Earl E. Bower.

Direct Examination

By Mr. Rolston:

Q. Mr. Bower, you are a partner in the Bower-

Giebel Wholesale Company? A. Yes, sir.

Q. What is the business of the Bower-Giebel

Wholesale Company?

A. Wholesale candy and tobacco.

Q. For how long have you been employed in

that business? A. Probably 40 years.
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Q. Have you had mucli experience with bulk

chocolates or [279] fudges'?

A. None at all, up until the time of this fudge.

Q. Mr. Bower, you had a phone conversation

with Mr. Ashby

The Court: Do you have difficulty in hearing?

A. A bit.

The Court: Stand closer.

Q. By Mr. Eolston: During the latter part of

October did you have any conversation with Mr.

Ashby of Sears, Roebuck and Company?

A. Yes, sir.

Q. Regarding fudge? A. Yes, sir.

Q. When was your first conversation with him

regarding fudge?

A. October 20th, about 1:30 or 2 in the after-

noon.

Q. Was that on the telephone, or in person?

A. I called Mr. Ashby on the telephone.

Q. What was said by you and Mr. Ashby, to

the best of your recollection, in that telephone con-

versation ?

A. I said, "Mr. Ashby, I have tw^o gentlemen

here with a sample of fudge. It's a very good eat-

ing fudge, and appeals to me. Now, we don't

know anything about fudge at all, but they tell me
that as high as a carload would be available, and

I wondered if you would be interested in it." [280]

He said, *'Yes, I would. T will be dow^n in 15

minutes."
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Q. And thereafter did you have a further con-

versation with him that same day?

A. Yes, sir.

Q. Where was this conversation, in your place

of business? A. Yes, sir.

Q. Were Mr. Mitchell and Mr. Erhart present?

A. Yes, sir.

Q. Will you relate that conversation to the best

of your ability and what the respective parties said,

or the substance of the conversation?

A. After introducing Erhart and Mitchell to

Mr. Ashby I said, "Well, Mr. Ashby, here is the

fudge. Taste it. It looks good to me." I said,

*'But these fellows want 50c a pound. I never

heard of fudge at 50c a pound." I said, "If you

buy any of that fudge I would have to charge you

55c for it net. Now, the factory wants 50c a pound,

less one per cent, and these men tell me that's

f.o.b. Chicago. However, they have led me to

understand they could get full freight allowed in

a little quantity. The question arose about the

OPA, and I said, "Mr. Ashby, these men tell me
that Marshall Field has got it in Chicago, selling

it at a dollar a pound; The Denver Drygoods Com-

pany at another price perhaps. They told me that

the OPA's approval could be had." [281] Mr.

Ashby talked about a carload. Mr. Erhart and

Mr. Mitchell said a carload would not be possible;

that they could get a carload perhaps in quantity,

but not in one shipment. That the factory is small,

and they haven't got the floor space, and they
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couldn't accmnnlate a car, but they could ship

from day to day, the equivalent of a car.

Mr. Ashby asked if it might not be possible to

make these deliveries to his warehouse on South

Soto Street, and it was finally thought that as

the shipments came into the dock or depot of

these transportation companies, that we could con-

trol them a little, and divert the shipments as they

came in, and thereby get a free delivery; inst'^ad

of delivering it to our stock, deliver it right to

Sears, Roebuck and Company.

Mr. Ashby examined the fudge thoroughly, and

expressed a wish of having more nuts, ground

nuts, in the body of the fudge. He expressed a

wish that he would like to have a little paper

doily on top of the fudge, and if I recall correctly

he would like to have the fudge a little lighter in

color, and whatever there was, Mitchell and Erhart

thought these things could be accomplished. Mr.

Mitchell said, "I w^ill go to Chicago and follow this

fudge through, to get the daily production, get

shipments as prompt as possible" and to see that

the fudge is carried out as w^e have just discussed

here today. During the conversation Mr. Clark

came in, tasted the fudge, and asked some ques-

tions; then called me [282] behind the partition

behind my chair and said, ''Mr. Bowser, I would

like to order a half carload of that fudge." I said,

''Do you mean it?" He said, "Yes." I said, "All

right, I will take the order." So I came around
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the hack of the partition and I said, "Mr. Clark

just ordered a half a carload of this fudge."

Q, Was that when Mr. Ashby was present?

A. Mr. Ashby was present. So Mr. Ashby spoke

up and said, "Mr. Bower, if I give you an order

for the fudge, 1 don't w^ant anybody else to have

the fudge until I have had mine." I said, "Mr.

Ashby, I think that is very fair. You are the first

I called up on the telephone, so if you make a

purchase, I consider you have made the first one,

and until your order is completed, whatever it

may be, there will l^e no other fudge, so far as I

am concerned to deliver to anyone else." After

all the discussion and many angles, Mr. Ashby

retired to a table near my desk, and wrote out an

order for 1000 cases, 28,000 pounds, at 55c net.

Q. I show you Defendant's Exhibit A, and ask

you if that is the purchase order that you referred

to, that Mr. Ashby wrote it at that time.

A. Yes, T know it by heart.

Q. You put the ink figures on there yourself?

A. Yes; those are the shipments that came

through.

Q. And those are your invoice inunbers you

put on there [283] opposite the shipments?

A. Yes; 10 of them, I think.

Q. How long did that conversation last?

A. It was quite lengthy; at least an hour.

Q. As a matter of fact, part of it was after

your closing time, was it not? A. Yes, sir.
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Q. After that time did you re^-eive any further

sample from Chicago?

A. Yes, sir. Mitchell had aj^^reed to hcikI a

sample with more nuts in it. From the original

conversation I neglected that. And I did, on

November 1st, receive a sample by airmail, special

delivery.

Q. Did you thereafter have a conversation with

Mr. Ashby concerning that sample?

A. He happened to come in a short time after

I got the sample.

Q. The same day?

A. He came in the same day.

Q. You had a conversation with him regarding

the fudge?

A. Yes. I said, ''Ashby, look what I got.'^ Da
you want me to repeat that conversation?

Q. Yes.

A. I said, "Here is a sample wdth the more

nuts in it." So we opened it up. I asked him to

taste it; he hesitated, [284] and finally I did ^et

him to taste it. He said, ''Say, it eats good. We
call sell a lot of that fudge." I says, "Look at

those stamps. Look what it cost to send it to you,

nearly $15 worth." He says, "Mr. Bower, can I

have those stamps?" I says, "Sure. T haven't au}^

use for them", so I got a knife and cut the stamps

off the container.

Q. Did he take any of that fudge with him?

A. Yes, as I remember, he just took a small

piece, not much of a sample; he took a sample with
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him. He could have had more, but he did not

want it.

Q. How large size was the sample that came

through the mail?

A. As I remember it, not too large; probably

a piece that square.

Mr. Wheeler: Indicating about four inches?

A. Four inches, yes.

Q. By Mr. Rolston: When was your next con-

versation or talk with Mr. Ashby concerning the

fudge, after that occasion?

A. About November 15th, 16th or 17th.

Q. Where did that conversation take place?

A. In my office.

Q. Mr. Ashby presented himself?

A. Yes.

Q. Was anyone else present, that you recall,

during the [285] conversation?

A. Oh, I couldn't specifically say who was there

at that time. I didn't pay any attention.

Q. What was the subject matter of that con-

versation ?

A. I had received from the Karmelkorn Kom-
missary a letter claiming that their product met

the approval of the OPA, and I gave it to Mr.

Ashby; I gave him the original and took a copy.

Q. I show you Defendant's Exhiljit B. Is that

the letter you are referring to?

A. Yes, that's it. I said, "Mr. Ashby, you have

no idea of the detail that's been necessary to com-

plete this transaction up to now." He said, "Bower,
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when am I going to get some fudge?" I says,

"Haven't you gotten some?" He says, "No." T

said, "I have had ])ills for it for a long time; your

first shipment came out November 4th. I haven't

billed you for the fudge, because I thought I would

wait until it arrived. I want to know when it

arrives, because I have to pay the freight on it.

I have some bills here; but tonight I will bill you

for it." But I showed them to him, when they

were shipped on the 4th and another on the 8th,

whatever thev were; so he was satisfied he was
«. 7

going to get some fudge soon.

Q. When was your next conversation with Mr.

Ashby concerning fudge? [286]

A. November 29th.

Q. You stated that was at your place of busi-

ness? A. Yes, sir.

Q. Who was present besides you and Mi*.

Ashby ?

A. He came to mv desk—Mr. Rol^t^n, I would

have to explain who was present in the conver-

sation ?

Q. Yes.

A. At the time he came to my desk he and I

were there alone. That answers that question,

doesn't it?

Q. Yes, and what was said?

A. "Here, Mr. Bower, I have got something

for you."

Q. Did he give you something?

A. He sure did.
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Q. What was it?

A. I sat down at the desk, and I says, "What
is if?" I looked it over and I says, "What is it?"

He says, "That's your fudge." I said, "You don't

tell me?" So I ripped the bag open, and got it

out and I says, "That's funny." I said, "Stella"

—calling Mrs. Griebel; I says, "Cart"—calling my
son; I said, "Ham", another son—"Come here.

Mr. Ashby says this is the fudge he is receiving;

the Pan O' Butter Fudge." I said, "Mr. Ashby,

in my position, I can't explain it if that's the way

it's coming through." Well, he said, "Mr. Bower,

that fudge is unsaleable. I can't use it, and I can-

celled the order and I stopped payment on your

[287] invoices for the fudge."

Mr. Ashby said. "Mr. Bower, have you paid for

this fudge?" I says, "You know damn well I have.

You was there I think when I gave him a $7,000

check." I says, "What had you in mind, Mr. Ash-

by, stopping the payment of a check?" I said, "I

will get my checkbook and look up the stul)s. No

doubt there have been remittances, several, since.

Maybe we can stop some." So I got the checkbook

and looked up the stubs where just a day or two

ago, the 26tli, I think, we had sent them a clieck

for a couple of thousand dollars and another one

on the 26th, and I said, "Yes, we can stop those

checks. Shall I stop them, Mr. Ashby?" He said,

"Sure."

So I called Josie, my secretary, and I says,

"Josie, we will write to the bank and stop pay-
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ment on some checks. I will get yon the checks

when we get the letter." I says, "Mr. Ashby,

that complicates ns, don't it?" He says, 'SSnre."

So we looked at each other and smiled. Mr. Ashby

says, "Got anything I can buy, Bower?" I says,

''Look around the stockroom with Ham; he will

show you."

Q. You had other discussions, and he ordered

business after that?

A. I think he went with Ham, my son. We call

him Ham. His name is Hamilton. May I have a

glass of water? My mouth seems to be getting dry

like the fudge, maybe.

Q. Thereafter did you W'rite the Karmelkorn

Kommissary [288] concerning that letter?

A. I said, ''Mr. Ashby, I will call the factory

representative, and have him come out there, and

I will report this condition to the factory, and I

will stop the payments on those checks."

Q. I show you a copy of a letter dated Novem-

ber 29th addressed to the Karmelkorn Komnii«sary,

3600 South Halsted Street, Chicago 9.

A. Shall I read it?

Q. Is that the letter you sent? A. Yes.

The Court: You don't have to read it.

Mr. Rolston: I will now offer it into evidence.

The Clerk: Plaintiff's Exhibit No. 6.

Q. By Mr. Rolston : Thereafter you also stopped

paj^ment on some four checks totalling over $7,000?

A. Yes, sir.
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Q. And you called Mr. Erhart to go over there,

as the factory representative—that may go out.

Mr. Wheeler: I move that the words "as the

factory representative" be stricken as a conclusion.

The Court: His position has already been estab-

lished by other evidence. It doesn't matter.

Q. By Mr. Rolston: When did you next have

a conversation with Mr. Ashby'? [289]

A. About 11 o'clock, December 2nd, in the morn-

ing.

Q. Was tliat by telephone, or in person?

A. Mr. Ashby called me on the telej3hone.

Q. Will you relate the conversation that you had

with Mr. Ashby at that time ?

A. He said, "Mr. Bower, this is Ashby." —"'Oh,

yes." —"I have some good news for you." —
"What's that?" He says, "I can use the fudge. —
"Well, what's happened?" He said, "Mr. Erhart

was out here a few days ago and he showed us how

to open up the fudge and leave it dry a few hours

and it works. We can cut the fudge." I said,

"Well, Mr. Ashby, I sure am grateful for all the

work and detail you have gone through to try and

make this transaction." And Mr. Ashby lipped up

and said, "Mr. Bower, what are you trying to do,

sell yourself to me?" —"No, Mr. Ashby, but I am
really grateful. It is too good to be true." He
says, "Don't worry about it. I can use the fudge."

I says, "Ashby, what will we do about the two

checks wc cancelled?" He says, "Withdraw them."

I said, "All right."
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Q. During the conversation did you ask him

wlien your invoices would be paid?

A. No, I don't think I did.

Q. Thereafter did you write a letter to Karmel-

korn Kommissary concerning the matter"? [290]

A. Yes, I did.

Q. I show you a copy of a letter dated Decem-

ber 2, 1943, addressed to Karmelkorn Kommissary,

and ask you whether or not that is the letter yon

wrote to them? A. Yes.

Mr. Eolston: I offer this letter as our next

exhibit.

The Clerk: Plaintiff's 7.

A. Mr. Asliby also in the conversation asked if

we had any cigarettes down there. I said, "Not

many, Mr. Ashby, but I can probably get you up

a few." He says, '''I wall see you tomorrow\"

Q. By Mr. Rolston : Did you see Mr. Ashby the

next day?

A. I got down to the store a little bit late the

next morning, but when I was there to open up

there w^as our organization and Mr. Ashby were at

the door, and they all came in together. I said, "Mr.

Ashby, that reminds me. I withdrew the stop-

payment on those checks, yesterday, at the bank,

but they said I had to confirm it with a letter." I

says, "You know, I forgot all about to write that

letter." I says, "Josie, make a note of it; write a

letter to the bank confirming the wHthdraw^al of my
checks yesterday." I said, "Mr. Ashby, now^ that I

have withdrawn the stop-payment on my checks.
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are you going to withdraw the stop-payment on my
invoices'?" He says, ^'You will get some money in

a few days." [291] So Mr. Ashby went to a table,

which was only about two feet away, and he says,

"What cigarettes did you get for me, Bower T' We
went over 10 or 12 items. As I recall it, he had a

blank piece of paper, and jotted it down. He said,

"I am in a hurry this morning. I will take this to

the office, and have the girl write them out, and I

will put them in the mail for you, and they will

follow along."

Q. That was all the conversation you had at

that time"? A. Yes, sir.

Q. I show you copies of two letters, one dated

November 29th, the second one dated December 3,

both 1943, to which are attached four checks and

ask you if those were the checks you were discuss-

ing as having stopped and then withdrew the stop-

payment on them?

A. Yes, sir. I want to explain about this letter

of December 3rd, to the bank. Josie wrote it that

day, because that was the day, but I had withdrawn

these checks the day before. So when I took the

letter over to the bank on the 3rd, the origmal let-

ter, I changed the date with the bank's pen and ink

and marked it the 2nd, to harmonize with my with-

drawal on those checks.

Mr. Rolston: I offer these documents as one

exhibit next in order.

The Clerk: Attached and marked 8.

Q. By Mr. Rolston: During the month of De-
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cember, and [292] prior to Christmas, did you have

any further conversation with Mr. Ashby?

A. Yes, some time after that.

Q. Did you see him very often during that time?

A. No. No, I don't recall his being in except

once or twice in December, after the 3rd.

Q. On those occasions did you discuss the fudge

at all ? A. Yes, sir.

Q. When was the next time that you discussed

fudge ?

A. I don't have available the date; it seems to

me about a week before Christmas Mr. Ashby

called, and he says, "Mr. Bower, do you know I

have darn near lost my job?" —"Why, how is

that?" He says, "The big boys of Sears, Roebuck

and Company are here. They called me in, and I

spent a whole day there." I says, "What about?"

He says, "They tell me I have bought too much of

this high-priced fudge.
'

' I says,
'

' What did you do

about it?" He said, "I had to talk like a Dutch

uncle. I told them I could sell the fudge." —^"Have

you still got your job?" —"Oh, yes."

Q. Did he, during that conversation, mention

anything about any mold on the fudge ?

A. Oh, no.

Q. Did he mention that the fudge was getting

dry? A. Oh, no. [293]

Q. AVheii was your next conversation with Mr.

Ashby . concerning the fudge?

A. As I recall it, he telephoned me.

Q. When was that?
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A. Some time in December. I haven't the date.

Q, What was said at that time concerning the

fudge?

A. He said, "Mr. Bower, in the original order

of 28,000 pounds, through delivering whole ship-

ments at a time to our warehouse, there has been

some over-shipped over the 28,000 pounds." I says,

"Well, we will be glad to pick it up, Mr. Ashby.

Where is it?" He says, "It's in the Soto Street

warehouse." I says, "How much is it, Mr. Ashby f"

He says, "Mr. Bower, I bought, as near as I can

tell, 28,000 pounds. There isn't over 10 or 15

pounds difference between the 28,000 and that I

would accept." I says, "We will be glad to pick

it up."

Q. Thereafter did you pick up that fudge?

A. Oh, yes. I explained to Mr. Ashby, I said,

"This is the Christmas season, Mr. Ashby. We
are short-handed. I doubt whether I can pick it

up before Christmas. Is it in your way?" He
says, "Oh, no, but I do want you to pick it up."

I says, "We will sure pick it up."

Q. After the first of the year I believe you

picked it up?

A. Yes, sir. I will come to that. [294]

Q. I show you two documents purporting to be

on the stationery of Sears, Roebuck and Company,

one being an invoice form, the other being a retail

return, and I will ask you if you got these docu-

ments on the day you picked up the merchandise?

A. Yes, sir.
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Q. That was on A. January lltli.

Q. Refreshing your memory from this retail

return, do you remember the mimber of pounds

you picked up?

A. About 1928 or '68. Which is it? It is on
there.

Q. 1928.

Mr. Rolston: I ask that these two documents be

marked together.

The Clerk: Attached and marked Plaintiff's Ex-

hibit 9.

Mr. Wheeler: No objection.

Q. By Mr. Rolston : Did you examine the fudge

after you got it back to your warehouse?

A. Yes, sir.

Q. About how many cases did you examine of

that 1928 pounds? A. Oh, probably 8 or 10.

Q. Did you find any of it moldy?

A. No, sir. [295]

Q. Did you find any of it was hard, unduly

hard? A. No, sir.

Q. Did you sell that fudge ? A. Yes, sir.

Q. Did you have complaints from the customers

to whom you sold it ? A. No, sir.

Q. You sold it after you received it, naturally,

after January 11th? A. Yes, sir.

Q. Did you have any further conversation with

Mr. Ashby after the last one you have related?

A. Before Christmas?

Q. Yes, since then. A. Yes, sir.

Q. When was the next conversation?
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A. December 27th.

Q. 1943? A. 1943.

Q. Where was that conversation?

A. In my office.

Q. Who was present at that time?

A. I don't recall specifically.

Q. You and Mr. Ashby? A. Yes, sir.

Q. What was said at that time, to the best of

your recollection?

A. Mr. Ashby came in to inquire if we had

some cigars, as I recall it. I said, ''Mr. Ashby,

how did you get along with the fudge for Christ-

mas?" —"Lousily. We have only sold about

10,000 pounds." I said, "What's the matter?''

He says, "Mr. Bower, I just can't do anything

with these girls; green help; green girls; they don't

know anything about fudge, and they just won't

spoil their hands to cut that fudge. I just can't

do anything with them." He says, "Do you know,

with this green new help in my Slauson Street

store,—I have some beautiful chocolates; you know

how scarce they are." He says, "I had to go down

there and pull off my coat and show these girls

how to sell chocolates. They are in demand." He
says, "I sold them so fast, they just took them and

lapped them up." I says, "Mr. Ashby, why don't

you pull your coat off and try it on the fudge?"

He says, "I will sell them after Christmas."

Q. When was the next time you had a conver-

sation with Mr. Ashby after that?
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A. As I recall it, he was in the next dav, and
my son waited on him,—Hamilton.

Q. Did you discuss fudge at that time?
A. I wouldn't say there was any discussion of

the fudge. [297]

Q. By yourself? A. No, sir.

Q. When was the next time you discussed fudge
with Mr. Ashby? A. January 12, 1944.

Q. Where was that discussion, on the telephone

or in perosn? A. No, he called at mv office.

Q. Who was present at that time,—anybody be-

sides yourself and Mr. Ashbv?
A. There could have been, but I don't recall it.

Q. What occurred?

A. He brought in another specimen of fudge
and laid it on my desk, and he says, "Look here,

Mr. Bower," he says, and I says, ''What; more
fudge, Ashby?" He says, "Yes." I says, "My
God, that looks as though it's been baked. What
happened to it?" —"That's the way I got it."

I says, "Where did you get it?" —"One of our
stores." I says, "How much of this fudge is in

those stores like that?" He says, "All of it." I

said, ''What temperature do these stores have that's

got this fudge?" He says, "About 72 degrees." I
said, "Mr. Ashby, it looks to me you are iust

booked for a lot of trouble. I can't explain it. I
don't understand it; but that specimen looks to me
as though it's been carried in some heat, because,

when it is subjected to [298] heat it becomes arav.

The butter fat comes to the surface. That's hard
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as wood." I said, ''Well, I will see if I can get

Mr. Erhart and Mr. Mitchell, and have them come

over and see now what's the matter." I said, "Mr.

Ashby, you are familiar with this whole transaction

to date, and it looks here that there is nothing I

can do for you on that fudge. I can 't be responsible

for any neglect, and you know it's your fudge."

I called, in his presence, and was able to get Mr.

Mitchell, and I explained what was happening here

with this hard fudge, and asked him to go over to

Mr. Ashby 's office and see if he could ascertain what

was wrong. He says, ''Earl, Mr. Erhart is in San
Francisco. He is expected home tonight or tomor-

row. I would rather not go over there alone. I

would like to have Mr. Erhart with me." So I

related it to Mr. Ashby, and it was understood the

two would come over. It was understood the two

will come over to Mr. Ashby as soon as Mr. Erhart

got back.

Q. That was the end of that conversation on

that day"? A. Yes, sir.

Q. When was your next conversation with Mr.

Erhart concerning that fudge?

A. He called me the next day and wanted to

know if Erhart got home yet, and I says, "No, T

haven't heard from him, but", I says, "I am right

onto him, and as quick as that man gets here I

will get hold of him and see that these boys go [299]

over there."

Q. When was the next conversation?

A. The next day, January 12th.
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Q. Was that in person or on the telephone?

A. Wait a niiiiiite. I did not have a conver-

sation with Ashby on the 12th. These boys went

over there. Mv conversation was with Erhart and

Mitchell, 1 think, on the 12th.

Q. When was the next conversation with Ashby

regarding" the fudge?

A. I believe it to be about Januarv 17th.

Q. Was that by telephone, or in person?

A. He called me up in the afternoon.

Q. On the telephone?

A. On the telephone.

Q. What did he say, and what did you say at

that time?

A. He said, *'Mr. Bower, you didn't come up

here. Mitchell and Erhart made an appointment

for you to come up here", I think it was on Mon-

day, or whenever it was. I said, ''I know it, Mr.

Ashby. We have just sold a big order for overseas

to the Navy. It's an emergency order, 132 cases."

I said, "The Navv themselves have come in here

wdth eight carpenters and are preparing those 132

cases for overseas. Other than that I just couldn't

get away today. Maybe tomorrow.^' He says, '*I

want you to come up and see it." [300]

Q. Was ami:hing else said at that time?

A. No, sir.

Q. When was the next conversation with Mr.

Ashby?

A. May I got back to the 10th for just one more

thing ?
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Q. Do you mean you forgot something in the

conversation? A. Yes, I forgot something.

Q. What else was said?

A. Mr. Ashby said, ''Mr. Bower, you haven't

picked up that excess fudge over there. We would

like to get it out of there." I said, ''I have neg-

lected it", and I said, "Mr. Ashby, I will be there

the next day in person, and pick up that fudge,"

which I did.

Q. Now, we come down to the 17th again, Mr.

Bower. When was the next conversation after

that with Mr. Ashby?

A. He called me again on the telephone and

said, "Mr. Bower, aren^t you coming up?" I said,

"I couldn't get away for some reason," and before,

however, the next day, which might have been

Tuesday, I had telephoned to the office of Mr.

Ashby, and the girl answered, and she tried to

locate Mr. Ashby, and said she couldn't. I said,

"Will you take this message: I wasn't able to get

up there today; the same reason as yesterday."

She says, "Yes, I will give him the message", but,

however, he called me to remind me that I was

to come up, but I couldn't. [301]

Q. Did you go up there the next day?

A. No, sir.

Q. Did you have any further conversation with

him prior to receiving that letter from him?

A. He called me up again on the next day about

going up there.

Q. You did not go up there?
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A. No, I said I couldn't go up there, and any-

how, I didn't see how I could do him any good

under the circumstances.

Q. During that period of time did you receive

any checks in payment from Sears, Roebuck?

A. Oh, yes.

Q. When was the first, if you remember—the

first check you received in payment of any fudge

invoices ?

A. Two or three days after he said he would

send me monev, and that was on December 3rd.

Two or three days after that he sent me $9,100.

Q. When w^as the next time you received any

payment from Sears, Roebuck on account of fudge

invoices ?

A. I think it w^as January 15th,—some $10,000.

Q. Thereafter I believe you received a letter

from Mr. Ashby?

A. On the 22nd I received one, registered.

Q. I show you Defendant's Exhibit H. Is that

the letter you are referring to % [302]

A. Yes, sir.

Q. Is that the letter you received?

A. Yes, sir.

Q. Thereafter did you have any conversations

with anyone connected with the Sears, Roebuck

organization ? A. Yes.

Q. When was your next conversation with any-

one connected with the Sears, Roebuck Los Angeles

store? A. I think it was Februarv 1st.

Q. With whom was that conversation?
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A. A man by the name of Theaker called me

on the telephone.

Q. Did he identify himself as being connected

with Sears, Roebuck'?

A. Yes, he said he was superintendent or super-

visor.

Q. You talked on the telephone at that time?

A. Yes.

Q. What was said at that time *?

A. He said he was superintendent or super-

visor, and that he had hoped that he could act as

a go-between in this matter with Mr. Ashby and

me, in the hope that he could accomplish something,

and wondered if I would like to come up to his

office the following morning, which we assured him

we would be glad to do.

Q. Did you on the following morning see Mr.

Theaker? [303]

A. We had an appointment at 9:30, but I did

not know which door to go to, so I went to the

regular door, and they wouldn't let me in. I just

couldn't get through those people, those guards.

Q. That was the regular door for customers to

go in?

A. Yes. I should have gone to a particular door,

where he had arranged I could have gone through,

but I did not know.

Q. Was anyone with you at that time?

A. My son Carlton.

Q. Eventually that morning did you see Mr.

Theaker? A. Yes, after 10 o'clock.
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Q. That was when the store opened?

A. Yes.

Q. AVas there anyone else present besides the

three of you,—your son, Mr. Theaker and yourself?

A. No.

Q. What w^as said at that time between you,

your son, and Mr. Theaker?

A. Mr. Theaker said, ''Mr. Bower", after vv^e

introduced ourselves, "Mr. Ashby speaks very

highly of you people, and w^ould like to continue

business with you, and w^e think you have high

regard for Mr. Ashby. '^ He said, "I have been

suffering wath a cold, and I haven't been here for

several days," and he was eating some licorice that

was mentholated; I [304] think they call it Nix

or Hix or something, and he said, '*I w^ould like

to discuss this matter with you, and maybe I can

be helpful to get this matter straightened out." T

said, "That will be very fine. I have broiight my
file up here, wdth all my records, and I would just

like to go through this with you." He said all

right, and I said, "Let's start with Mr. Ashby 's

letter to me of Januarv 20th." He said, "All

right, I have got a copy of it right here." And
lie pulled it out of his little brief case.

Q. Do you want the letter while you are talk-

ing, Mr. Bower?

A. I don't think so. I said, "Mr. Theaker, in

the first place Ashby has w^ritten me this letter,

and I replied to it and said it doesn't contain the

facts." He says, "I have a copy of that letter,
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too." I says, "Let us review it." I says, "Look

in the first paragraph. Mr. Ashby openly acknowl-

edges he has only contacted me twice with all this

matter of unsalable fudge—only twice. The first

one was November 29th." I said, "Mr. Theaker,

now listen. He came to my office with a bagful

of soft fudge, like putty, and he told me it was

unsalable; that he couldn't use it. He cancelled

the order, and he said, 'I'm going to stop payment

on your fudge invoices.' " He said, "Have you

paid for this fudge?" And I said, "Yes, I have."

I said, "What have you got in mind—Mr. Ashby

stopping payment on [305] these fudge bills'?" He
said, "Yes," and I said, "Wait a minute, until T

get my checkbook."

, The Court: You are repeating the conversation

you have already told us about, and that is suffi-

cient for that purpose.

A. Yes; I could have done that, but I did not

think of it.

The Court: All right.

Q. By Mr. Rolston: You related the various con-

versations and transactions you have related here

in court? A. Yes, sir.

Q. At that time you also showed him what you

had paid for the fudge, and showed him the checks,

and what, if anything, did he ask or tell you dur-

ing the conversation?

A. Well, it finally developed that Mr. Theaker

said, "Mr. Bower, the first half of this order was

good, and we sold all. It's the second half." He
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said, *'Some of the second half was good, and some

was bad." I said, "There are no halves to it.

There was only one order being shijjped."

Q. Go on.

A. He said, "Do you suppose there were any

delays in the transportation from the factory to

Los Angeles'?" I said, "I thought we got excellent

service. As I recall, it's coming through in 10 or

12 days and refrigerated service, too." [306] He
says, "I have a record of this shipment." I says,

"So have I." I got all the bills. I had them all

down, shipment by shipment ; one on the 4th

reached here the 15th, one on the 8th reached here,

and so and so." He says, "I must admit you got

good service." I said, "Mr. Theaker, I haven't

seen this fudge. I would like to see it." He says,

"You can see it." "Where is it?" "In the Soto

Street warehouse." He took me down there.

Q. Was your son with you at that time also?

A. Yes, sir.

Q. The three of you? A. Yes, sir.

Q. He showed you the fudge?

A. Another gentleman went with us from the

office to the warehouse.

Q. Was that Mr. Arnold?

A. I think it was him.

Q. And the four of you examined the fudge?

A. Yes, sir.

Q. What was said between yourself, Mr.

Theaker, your son and Mr. Arnold at that time?

A. I did not get that.
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Q. What was said at that time between your-

self, your son, Mr. Theaker and Mr. Arnold, if any-

thing?

A. He had to get the key, or combination, or

something, [307] to the warehouse. When I got a

glimpse of the room, and saw these 28-pound boxes,

I recalled that Mr. Theaker said the first half was

good, and they sold it all. I said, ''Mr. Theaker,

there's some of the first three shipments that you

said was good, and you sold them all."

Q. Diverting a moment, do you mean the first

three shipments of 28-pound cases'?

A. The first three shipments of 28-pound cases.

Q. Subsequent shipments'?

A. I think they also had some 18-pound.

Q. What else was said in the warehouse stock-

room*?

A. We opened up some of the fudge, as I recall

it, and there was some cases that had been opened,

but I wanted to open some fresh ones, and they

appeared to be dry and hard.

Q. Did you see any soft fudge at that time*?

A. I don't recall seeing any soft fudge.

Q. What else was said, if anything?

A. Well, Mr. Theaker says, "We should take

that up with the factory. They should give us an

adj ustment.
'

'

Q. What did you say, if anything?

A. We then left, and went to this Mr. Arnold's

office in the warehouse, and that's the first time we
learned what Mr. Theaker 's idea was.
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Q. What did he say?

A. He said tlie factory should receive all that

fudge [308] back, 9700 pounds; that this should

be sent back to the factory and made over, and

then—I don't know whether 25 per cent or 50 per

cent more should be sent back with this fudge in

addition to the amount of fudge, the 10,000 pounds,

which was worked over, and there was to be 50 per

cent more; he wanted 15,000 pounds.

Q. What did you say, if anything, to that?

A. I had very little to say. My son got into it.

Q. What did he say, to the best of your recollec-

tion?

A. He wanted to know if I wouldn't report this

to the factory, and I said yes.

Q. I think you misunderstood the question. My
question is what did your son say, if anything ?

A. My son says, "Why, Theaker, you want the

cake and eat it too. You might as well hit your head

on the wall. You will get that just as quick. No
factory would make all that fudge good and then

give you an additional 50 per cent allowance." Carl-

ton says, "That is salvage fudge and if you get a

shipment from the factory, it is brand new. That
isn 't salvage. '

' Theaker says,
'

' The customers don 't

know it."

Q. What, if anything, was said at that time?

A. Theaker asked me if I would talk to the people

back in Chicago, and I said I would. He also asked

me to send a copy of my letter or my report of No-
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vember 29th, when Mr. [309] Ashby brought in the

specimen of wet fudge in the bag.

Q. That is the letter introduced in evidence?

A. Yes, sir.

Q. Did you at that time advise anybody con-

nected with the factorv?

A. Knowing that Mr. Erhart was in Chicago, I

wired Mr. Erhart, their representative.

Q. I show you what purports to be a copy of a

telegram dated February 2nd, addressed: Mr. Al-

phonse Erhart, Chicago, Illinois. A. Yes.

Q. That is a copy of the telegram?

A. Yes; I sent Mr. Theaker a copy.

Q. This is a copy of your letter to Mr. Theaker

of February 2, 1944?

A. Let me know what that is. Yes, that's right.

Mr. Rolston: I suggest that these two be

marked together as one exhibit.

The Clerk : 10.

Q. I think that finishes the conversation of Feb-

ruary 2nd, doesn't it? A. That's right.

(Whereupon an adjournment was taken

until 10 o'clock a.m. of the following day,

Thursday, January 11, 1945.) [310]
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Los Angeles, California, Thursday,

January 11, 1945, 10 a. m.

EARL E. BOWER,
recalled.

Further Direct Examination

By Mr. Rolston:

Q. Mr. Bower, yesterday I believe we had just

started the relation of what occurred with Mr.
Theaker, on or about February 2, 1944. When was
your next contact with anyone concerning Sears-

Roebuck and Company, concerning the fudge

«

A. With Mr. Theaker?

The Court: With anybody.

A. As I recall it, it was about the 11th of Feb-
ruary.

Q. By Mr. Rolston: With Mr. Theaker?
A. About the 11th of February, yes.

Q. Was that over the telephone, or in person 1

A. Telephone.

Q. Did you call Mr. Theaker, or did he call you ?

A. Mr. Theaker called me.

Q. What was said at that time on the telephone ?

A. Mr. Theaker said he had received a letter

from Sears-Roebuck and Company, Chicago, that
they had contacted somebody by the name of
O'Brien, and O'Brien had advised them that we
had received a settlement on Sears' fudge, amount-
ing to several thousands of dollars. He said, *'Do
you want me to read the letter?" I said, *'Yes "

which he [311] did. I said, "O'Brien? Who is
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he?" He says, ''He is with the Karmelkorn

Kommissary. " I says, "I never heard of him, and

as far as receiving an adjustment of Sears' fudge,

that isn't so."

Q. Was that the end of that conversation?

A. That is all I can re-call.

Q. Did you have any further conversation with

him that day? A. Yes, sir.

Q. Was that in person, or again by telephone?

A. Yes, sir.

Q. Which was it? A. By telephone.

Q. By telephone again? A. Yes, sir.

Q. Did you call him, or did he call you?

A. I called him.

Q. It was later in the day? A. Yes, sir.

Q. What was said at that time?

A. I said, "Mr. Theaker, I have just called Bob

Mitchell to find out who this man O'Brien was. As
I understand it, he was a sales manager for a salad

dressing company in Chicago, going under a ficti-

tious name. His name is Squiers, and not O 'Brien. '

'

I said, "Why don't you contact [312] the Karmel-

korn Company?" I said, "As I understand it,

they have concessions in Sears' stores in Chicago,

and you should be able to see them in one of their

own stores.
'

' He says,
'

' I will take it up with them

right away by airmail."

Q. Was that the end of that conversation?

A. As I recall it, yes.

Q. Was there any further conversation that

day? A. Not that I recall.
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Q. On or about that day did yon write a letter

to Mr. Theaker? A. On February 11th ?

Q. Yes. I will show you what purports to be a

copy of a letter dated February 11th, addressed to

Mr. Theaker. Did you write that letter?

A. I wrote that letter, and it's on the 11th.

Q. I fuid that letter attached to a sheet of paper

bearing figures, numbers, and words.

A. I was under the impression that this took

place later in February. I don't recall whether the

man asked me on the telephone—he asked me to

make out all the bills that we had received for the

shipments of Sears' fudge—10 in number, I think;

and how we paid for them, and whether^ by our

check. So I made them out, with my check num-

ber, and how we paid them, and the net amount the

factory would get. The 11th date now is confusing

to me, because I [313] don't just recall how the

thing came up.

Q. You prepared this in your own handwriting?

A. Yes, sir.

Q. You mailed two copies of it to Mr. Theaker

together with the original of this letter?

A. Yes.

Mr. Rolston: I offer this letter and the docu-

ment attached as one exhibit. Plaintiff's next in

order.

The Court: It may be received.

The Clerk: 11.

Q. Did you have any further contact with any-

one connected with Sears-Roebuck and Company?
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A. After that?

Q. After that, yes, after yon wrote this letter.

A. Yes, I did.

Q. Was that in person, or by telephone ?

A. By telephone.

Q. When, about, was that, to the best of your

recollection ?

A. I thought that was about the 20th or 23rd of

February.

Q. Did you call Mr. Theaker, or did Mr. Theaker

call you?

A. Mr. Theaker called me by telephone.

Q. What was said at that telephone conversa-

tion? [314]

Av He said he had a letter that he received from

the Chicago office again with more details; that it

was quite a lengthy letter, but much to much to go

over, relative to the settlement or adjustment from

the Karmelkorn company, and he wanted to know

if it would put me out to come over there. I told

him I would be glad to come over, and I would bring

the file covering these adjustments.

Q. That was the end of that telephone conver-

sation ? A. Practically.

Q. Did you thereafter go over to see Mr.

Theaker, in person? A. Yes, sir.

Q. Did anyone go with you?

A. My son, Carlton.

Q. Was that later in the same day?

A. As I recall it, we went right up.

Q. .You took the records with you?
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A. Yes, sir.

Q. I show you Plaintiff's Exhibit, which were
all introduced as one exhibit, 4, with various sub-
letters, which appear to be invoices from the Kar-
melkorn Company, together with checks paying the
amount of the invoice. Were these the documents
you brought with you and showed to Mr. Theaker
at that time? A. Yes. [315]

Q. You went over these in detail with him?
A. Yes.

Q. What else was said during the conversation
besides the explanation of the documents?
A. I explained to him that it showed 30c a

pound adjustment on the fudge, but that wasn't so.
I said, ''The adjustment on this fudge was less than
30c f.o.b. Chicago, and on these bills originally I
was allowed the freight, but being adjusted as f.o.b.

Chicago I absorbed the freight which added about
3c a pound to my cost, so I had a cost of about 23c,
instead of 20c, as appears.

"

Q. What else was said at that conversation with
Mr. Theaker?

A. He read the letter he had received from
them. It was just this O'Brien again.

The Court: O'Brien kind of got your goat.
A. I said, ''I can't just understand why these

men back there are consulting me." I stated, ''You
might as well take the janitor. Why don't you put
somebody on there that is competent, or go to the
Karmelkorn Company."

Q. Give the best of youi- recollection of the
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entire summary of that conversation with Mr.

Theaker at that time.

A. He says, "I will take it uj) with them again."

Q. During that conversation did he ask you to

take it up with the factory? [316]

A. Mr. Theaker said, "Mr. Bower, if you will

call Mr. Pocius direct, and ask him if he would

consider an adjustment on their fudge, Sears-Roe-

buck and Company would consider that the Bower-

Giebel Company did all they could in Sears-Roe-

buck's behalf."

A. Did you call the Karmelkorn Kommissary

for Sears'?

A. By long distance telephone. Not at Sears.

At my office,

Q. Did you have any further contact with Mr.

Theaker, Mr. Ashby, or anyone connected with

Sears, after that? A. Yes, sir.

Q. When was that?

A. I don't know. It seemed quite a long time

after that. I don't know about the date; maybe a

week or 10 days; maybe two weeks.

Q. Do you recall who it was with?

A. Mr. Theaker called me on the telephone.

Q. Give that conversation.

A. He said he had a long letter that was not

very encouraging for me, and he would like to read

it to me, which he did. As he read it I felt it didn't

apply to me. I said, "Mr. Theaker, there is no

need discussing this matter any further. I will
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just attach the account." And I hung u^) the

phone in his ear.

Q. That was the last contact you had in person

with [317] anyone connected with Sears?

A. That I recall.

Q. Going back a bit, I show you two copies of

two letters under date of January 22, 1944, and ask

you if you wrote those two letters to Sears-Roebuck

at or about the time you received a letter from Mr.

Ashby dated January 20th?

A. Yes, sir, I wrote these letters.

Mr. Rolston: I ask that these two letters be

introduced.

The Clerk: Attached and marked Plaintiff's

Exhibit 12.

Q. By Mr. Rolston: Mr. Bower, just prior to

this trial I asked you to get all the purchase orders

Sears-Roebuck and Company placed with you after

this matter started after October 20th, did I not.

A. Their j)urchase orders?

Q. Yes. A. Yes, sir.

Q. I show you 12 purchase orders, all appearing

on the stationery of Sears-Roebuck and Company,

the first of which is dated November 29, 1943, the

last of which is dated January 12, 1944. Are those

the sum total of all the purchase orders you re-

ceived between those dates?

A. That's all that I was able to find. There

could have been one misplaced, or more.

The Court: They don't come and pick anything

up? [318]
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A. Sears-Roebuck and Company, at my ware-

house ?

Q. Yes. A. Yes, they do.

Q. They would give these purchase orders'?

A. Not without the purchase orders.

Q. They wouldn't do any cash-and-carry busi-

ness ? A. No.

Mr. Rolston: I ask that these purchase orders

be introduced as one exhibit.

The Clerk: 13.

Q. By Mr. Rolston: Going back a bit, Mr.

Bower, you received quite a bit of fudge, did you

not, after Sears had received their 28,000 or 29,000

pounds or so? A. Yes, sir.

Q. Mr. Pocius came out on or about December

30th of that year, as I recall? A. Yes, sir.

Q. Did he examine much of the fudge that was

on hand on that occasion? A. Yes, sir.

Q. About how many cases, do you recall?

A. Quite a number. We had many different

shipments we got in, and we went from shipment

to shipment.

Q. In any of your examinations did you dis-

cover any mold whatsoever on any fudge? [319]

A. Oh, no.

Q. You sold all of the fudge that you had on

hand? A. Yes, sir.

Q. Did you have any complaints from any per-

son claiming any mold? A. No, sir.

Q. Did you have any complaints from any per-

son at all that you sold to? A. No, sir.
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Q. You sold some of it to such stores as Bul-

lock's? A. Yes, sir.

Q. In their candy department?

A. Yes, and several others.

Q. The Thrifty Drug Store?

A. Yes, and the Broadway Store.

Q. Newberry's?

A. Yes, sir; many of their stores.

Q. And many other customers?

A. Many others.

Q. You had no complaints of any type or de-

scription? A. No, sir.

Q. As far as you know you have never seen any

mold on any fudge you have received in your ware-

house? A. That's right.

Q. On your adjustment with Mr. Pocius, Mr.

Bower, was [320] there any discussion of a com-

plete settlement of all fudge or just a settlement

of the fudge that was on your floor?

A. That was on the floor, and in transit.

Mr. Rolston: You may cross-examine.

Cross Examination

By Mr. Wheeler:

Q. How much fudge had you sold prior to the

time that Mr. Pocius came out there, Mr. Bower?

A. Including Sears-Roebuck?

Q. Including Sears-Roebuck.

A. I reall}' couldn't answer the question. I

don't know. Quite a little.
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Q. How mueli did you sell after Mr. Pocius was

out here?

A. I had a lot on hand. I probably sold a

thousand or 1500 cases.

The Court: It was mostly cigarettes'?

Mr. Rolston: That was a year ago. They weren't

quite as short on cigarettes.

The Court: Go ahead.

Mr. Rolston: If I may make a statement: These

were introduced mainly as corroboration of dates

of purchases and course of conduct.

The Court: I understand that.

Q. By Mr. Wheeler: When did you cancel the

checks that you had sent to Mr. Pocius in the

month of December, 1943? [321]

A. I don't remember the date exactly, but about

December 14th.

Q. When did you receive your first shipment of

fudge after the Sears-Roebuck and Company fudge ?

A, Around December 10th.

Q. Going back to your conversation with Mr.

Ashby, in which you said to him, "My God, you

saw me hand Erhart or Mitchell the $7,000 check

for the initial payment on the goods", do you recall

saying that? A. I may have said that.

Q. As a matter of fact, did you hand Mr.

Mitchell the $7,000 check at the time of the initial

purchase, on October 20th?

A. I don't think I did.

Q. As a matter of fact, you didn't hand it to him
at all on that date, is that correct?



Sears-Roehiick d Co. 329

(Testimony of Earl E. Bower.)

A. Yes, we handed it to him that day.

Q. Showing you a letter of Octoher 21, 1943,

addressed to R. M. McClure Company, I will ask
you if you wrote that letter?

A. Yes, I wrote the letter.

Q. Will you read the fifth paragraph of that
letter? A. Yes, sir.

Q. Will you read it aloud?

A. Yes, sir: "Herewith attached, please find

our [322] che<3k for seven thousand dollars as part
payment of the above shipment in advance as good
faith. The balance of the shipment will be paid
instantly on receipt of the original bill of lading
marked prepaid, and covering shipment complete
of twenty-eight thousand lbs."

Q. So, as a matter of fact, you sent the letter

by mail on October 21st, did you not?
A. I do not recall it, nor the date. My under-

standing is we handed Mr. Mitchell the check.

Mr. Wheeler: All right. I offer in evidence the
letter.

Mr. Rolston: No objection.

The Clerk: That will be Defendant's LL.
Q. By Mr. Wheeler: You subsequently placed

another order with the Karmelkorn Kommissary
covering this fudge, did you not, Mr. Bower?
A. Yes, sir.

Q. And that order is date October 30th?
A. That is correct.

Q. And is this order in your handwriting?
A. Yes, sir.
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Mr. Wheeler: I offer in evidence this order,

purchase order dated October 30, 1943, addressed

to Robert E. Mitchell, care Karmelkorn Kommis-

sary.

The Clerk: MM. [323]

Q. By Mr. Wheeler: Now, Mr. Bower, with

reference to your telephone conversation of De-

cember 2nd, with Mr. Ashby, do you recall that Mr.

Ashby stated that he was satisfied with the fudge?

A. No, I don't recall that.

Q. What did he advise you*?

A. He said he could use it.

Q. On page 14, lines 5, 6 and 7, showing you a

copy of your deposition, and particularly lines 5,

6 and 7. A. Yes, sir, I said that.

Q. Which is to this effect:

"Q. Your recollection is Mr. Ashby said that he

was satisfied with the fudge? A. Yes, sir."

As a matter of fact, Mr. Bower, Mr. Ashby told

you that he was not satisfied with the fudge, in

this telephone conversation, did he not?

A. No, sir. He did say this—if you wish me
to repeat it.

Q. Yes, if you will repeat the conversation.

A. He said, "The fudge is awfully messy, and

after I get rid of this fudge I don't want to hear

the name of fudge anymore."

Q. Is that all he said?

A. That is all I recall. [324]

Q. I show you Plaintiff's Exhibit 7, and par-
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ticularly paragraph 4 on page 1 of that letter. Did

you write that letter, and write that paragraph?

A. Yes, sir.

Q. So that Mr. Ashby did tell you that he was

dissatisfied with the fudge, and that he took it on

Mr. Erhart's explanation.

Mr. Rolston: Just a minute. I am going to

object to this. The letter speaks for itself.

The Court: It is permissible cross examination.

Go ahead.

Q. By Mr. Wheeler: Didn't he?

A. I don't recall his sajdng he was dissatisfied

with that fudge.

Q. You did write this letter, in which you stated

that Sears-Roebuck and Company called the writer

10 minutes ago to advise us that they are again

accepting shipments of fudge, and are entering

your invoices for payment in due course. However,

they explain they were not satisfied with the fudge,

but had accepted Mr. Erhart's explanation and

adjustment. A. I wrote the letter.

Q. You knew, on December 10th or December

11th, Mr. Bower, that Mr. Ashby was not satisfied

with the fudge, did you not? A. Yes, sir.

Q. As a matter of fact, you wrote to the Kar-

melkorn on or about December 10th, didn 't you ?

A. That's my handwriting.

Q. You did send this to the Karmelkorn people ?

A. Evidently I did.

Q. In which you stated: We just received our

first fudge. Looks O.K. Am selling hell out of it.
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Please rush another 40,000 lbs. We like, whether

Ashby does or not. Signed Earl E. Bower.

A. That's right.

Q. So that Mr. Ashby was advising you he was

dissatisfied with the fudge during that period of

time, was he not?

A. I didn't realize it, no, sir.

Q. Until you read this letter?

Mr. Rolston: To which I am going to object as

argumentative.

The Court: I think this particular question is

argumentative. The letter speaks for itself. It is

evident from the letter that Ashby was expressing

some dissatisfaction.

Q. By Mr. Wheeler: Mr. Bower, you had

some telephone conversation with Mr. Squiers, of

Karmelkorn, in December, 1943, did you not?

A. Yes, I did. [326]

Q. And you had that prior to Christmas in De-

cember, 1943, did you not? A. Yes, sir.

Q. And in this conversation you told Mr. Squiers

that Sears, Roebuck and Company would make a

claim for the fudge, did you not?

A. I don't recall it.

Q. And Mr. Squiers told you that Karmelkorn ,

would take care of any claim that Sears, Roebuck

would make concerning defective fudge?

A. I recall that, yes, sir.

Q. He made that prior to Christmas?

A. As I recall it, he did.
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Q. So tliat there was a discussion with Mr.
Squiers prior to Christmas concerning the defec-

tive Sears, Roebuck and Company fudge?

A. No, sir. I had cancelled my order for the
fudge. I called him directly with reference to my
cancellation. I wanted to return the goods.

Q. That's correct; you wanted to return the

goods? A. Yes, sir.

Q. And in the discussion with Mr. Squiers the

Sears, Roebuck and Company fudge was specifi-

cally mentioned as being defective?

A. No. He volunteered that in discussing our
fudge [327] that I wanted returned. I says, ''We
will make the fudge good to anybody, including

Sears, Roebuck, down there."

Q. So, at the time of that discussion, vou knew
that Sears, Roebuck and Company was going to

make claim for defective fudge.

Mr. Rolston: To which I am going to object

as argumentative, and it is not the fact, as disclosed

by the conversations. It is Mr. Wheeler's conclu-

sion of what that conversation means.

The Court: It is rather argumentative. I think

he has given us his best recollection of what took

place, and the rest is argumentative. I will sustain

the objection.

Q. By Mr. Wheeler: You recall having several

telephone conversation with Mr. Theaker in the lat-

ter part of January and early part of February, do
you not? A. I think they were in February.
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Q. As a matter of fact, wasn't the first conver-

sation prior to the 1st of February?

A. It could have been, but I don't recall it.

Q. And didn't you tell Mr. Theaker in the first

conversation that } ju had with him, prior to the

1st of February, that you believed you could get

an adjustment from the factory; and Mr. Theaker

told you that at that time the factory had advised

him that you had received an adjustment for all of

the fudge, and you replied, "He knows different,"

[328] referring to Pocius or Squiers, "they called

me on the long distance telephone between Christ-

mas and New Year's. I have a record of the man's

name. He is not connected with Karmelkorn. We
raised the dickens that they shipped more fudge

after we cancelled the shipment, and they continued

to ship. I told them we couldn't sell a dollar a pound

fudge after Christmas. We have been selling fudge

at 89c, but it was not moving fast enough for the

quantities that we got. You haven't anything to

worry about. Sears have been complaining, and he

says, 'We will make Sears' fudge good, too.'
"

Mr. Rolston: May I have the question back?

(Question read by the reporter.)

A. I don't recall it.

Mr. Rolston: I object to the question as com-

pound. Can you answer the question, Mr. Bower?

A. I just don't recall that conversation.

Q. By Mr. Wheeler: And on February 1st, in

a telephone conversation that you had with Mr.

Theaker, didn't you make the following statement:
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*'Tliat man in Chicago assured me that he would

make your fudge good. Squiers, he's the sales man-

ager for salad dressing, and Victor of Karmelkorn,

they were in together on this fudge. If you have

a way of comnuniicating with your boys in Chi-

cago, remind them that he positively assured me,

with a long distance telephone call, [329] they

would make any fudge good that Sears had. He
called just before Christmas.

Theaker said: "That adjustment. Does this

candy have any salvage value?

Bower: "I haven't seen that fudge.

Theaker: "You will see it tomorrow morning.

Bower: "O. K.

Theaker: "I'll get this wire off. I'll have a

reply by tomorrow afternoon. Inasmuch as they

have had their dealing with you, I am going to

advise them to make the settlement with you.

Bower: "They should make that direct with

you. They can use the sugar content out of it.

Maybe Sears, Roebuck can handle it in Chicago;

save the transportation. But if we will get the

9,000 pounds of good fudge, we will accomplish

something. They are not out anything but their

labor. Mr. Squiers assured me they would make

good any defective fudge that Sears Company had.

He is a manager of Durkee mayonnaise. Victor

Pocius flew here. He has a concession in your seven

or eight stores. He sold that fudge in your store

a good many years. He appeared to be a very fine

man. I thought everything was O. K. We reached



336 Bower-Giebel Wholesale Co. vs.

(Testimony of Earl E. Bower.)

the agreement. Ashby said he could use it or I would

have been glad to cover over and see him. '

'

Then at the conclusion did you not say :

'^ Squiers

seems [330] to have the authority. He is the man
who positively assured me that he would make

any fudge good to you."

Do you recall that conversation?

A. I recall some of it. I told Mr. Theaker of

the assurance by Mr. Squiers to myself over the

long distance telephone that they would make any

fudge good, including Sears, Roebuck, if they had

some.

Q. That is correct. As a matter of fact, you saw

Mr. Ashby several times during the Christmas holi-

days, did you not ?

Mr. Rolston: By that, do you mean between

Christmas and New Year's?

Mr. Wheeler: Between Christmas and New
Year's.

A. I remember seeing him January 27th, and

probably 28th.

Q. December 27th'?

A. December 27th and 28th.

Q. Did you mention to him at that time that Mr.

Pocius was coming to Los Angeles, or was in Los

Angeles, to make a settlement?

A. I didn't even know Pocius was coming. He
hadn't got here yet.

Q. When did he arrive?

A. I don't know when he arrived, but when he

walked in our store I think it was the 29th. [331]
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Q. You did not know he was coining until be

walked into your store? A. That's right.

Q. You did not call Mr. Ashby when he was

here ?

A. No, Ashby had not been complaining.

Q. He was in a day or two before ?

A. He did not say anything, that he had some

distressed fudge.

Q. By the Court: Mr. Bower, didn't Mr. Po-

cius, in this long distance telephone conversation,

tell you he was coming out from Chicago person-

ally? A. No, sir.

Q. He did not? A. No, sir.

Q. By Mr. Wheeler: In your direct examina-

tion, Mr. Bower, you testified that it was on the

occasion of December 27th, in your office, that Mr.

Ashby told you that he was having difficulty with

the fudge, and that it was because of the green

help; that they did not like to handle the candy;

that he couldn't do anything with them about it. Is

that correct ? A. Yes, sir.

Q. You further testified that you did not have

any conversations with Mr. Ashby between the 3rd

or 4th of December and the 27th of December?

A. With one or two exceptions.

Q. As a matter of fact, the conversation which

you stated occurred on December 27th occurred

prior to Christmas, did it not, with reference to the

difficulties he was having with the fudge, and green

help, and so forth?

A. I thought it was on the 27th.
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Q. On page 18, line 9 A. Line 9?

Q. Yes. A. Yes, sir.

Q. Read the next two lines. A. Yes, sir.

Q. Perhaps you had better read through on

page 19.

A. Do you mean go on with it?

Q. Yes. A. Shall I read it aloud?

The Court: No, read it to yourself.

A. Yes, sir.

Mr. Wheeler: Is it stipulated that the deposi-

tion will show the following testimony:

Mr. Rolston: Yes, I stipulate that that portion

will show that he related in his deposition that the

conversation was prior to Christmas to his best

recollection.

Mr. Wheeler: This is the deposition, page 18,

commencing line 9: [333]

"Q. After that morning, when he gave you the

cigarette order, and prior to Christmas, did you

have any other conversation with him?

"A. Yes, he came in and complained that he

couldn't get the girls to cut the fudge. He said,

'It's all the new help, new girls; I couldn't get

them to function.' He said, 'It's terrible. The stuff

is just laying there.' He said he hasn't got the sup-

port. If he had his old crew he could do something

about it.

"Q. When did this conversation occur?

"A. In December, before Christmas.

"Q. Do you remember more specifically when it

occurred ? A. No.
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"Q. Do you recall the time of day"?

"A. No.

"Q. Do you recall how long hefore Christmas

it was? A. No.

*'Q. Was there anything else said during the

conversation ?

"A. There could have been. I don't recall."

Mr. Wheeler: I have no further questions.

Mr. Rolston: That is all. I will call Mr. Saxe

under Section 2055, of the Accounts Payable De-

partment of Sears, Roebuck.

The Court: We don't have 2055. [334]

RAY SAXE,

called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows

:

The Clerk: What is your name?

The Witness: Ray Saxe.

Direct Examination

By Mr. Rolston:

Q. You are in charge of accounts payable at

Sears, Roebuck and Company?

A. That's right.

Q. You were so employed approximately a year

ago, during the months of November, December, and

January a year ago? A. That's right.

Q. Your counsel, Mr. Wheeler, has just given

me this file
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The Court: I don't presume there is any objec-

tion to his being examined, but, strictly speaking,

he does not come within the section. The federal

statute is much narrower than the State statute.

He must be the managing agent. The manager of

a department is not the managing agent. I pre-

sume he will tell the truth, if you call him, or some-

one else.

Mr. Rolston: I understand.

The Court: I want it understood. [335]

Q. By Mr. Rolston: You are familiar with the

papers in this folder counsel gave me?

A. Yes.

Q. Did you bring with you your checks A108-

592 and A125670 ? A. I did not.

Q. You did not bring those checks'?

A. No, sir.

Mr. Wheeler : Not the checks. He has the record

card of it.

A. Which numbers are they'?

Q. By Mr. Rolston: I see here attached to your

copy of voucher A125670, the invoices of Bower-

Giebel Wholesale Company, which it covers, is

that right? A. That's right.

Q. Can you tell me what date that check bears?

It is down here January 13, 1944.

A. That's right.

Q. Check for $10,274.96, is that correct?

A. That is correct.

Q. And among the invoices is invoice, Bower-

Giebel, under date of November 30, 1943, 226 cases
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Pan O' Butter Fudge, the total amount of the in-

voice being $2,237.40, is tliat correct?

A. That's right. [336]

Q. That invoice was paid by that check?

A. Yes, sir.

Q. Another invoice included in the i)aynient of

that check, the next invoice, Bower-Giebel, under

date November 30, 1943, 230 cases Pan 0' Butter

Chocolate Pecan Fudge, 18 pounds to the case, total

amount of money paid on this invoice being

$2,277.00, is that correct?

A. That is correct, sir.

Q. Also paid by the same check is invoice under

date of November 30, 1943, of Bower-Giebel, 230

cases, being another payment of $2,277.00—230

cases of Pan O' Butter Fudge.

A. That is right, sir.

Q. Also paid by that check is another invoice

under date of November 30th for, I believe it is,

170 cases. A. Yes.

Q. 170 cases 18 lb. each Pan O' Butter Choco-

late Pecan Fudge, the net price paid being $1,683.00.

That was paid by check ? A. That is right.

.

Q. Another invoice paid by the same check,

dated November 30th, calling for 73 cases 18

pounds each. Pan O ' Butter Chocolate Pecan Fudge,

net price being $722.70. A. That is right.

Q. All of these invoices were paid by the check

bearing [337] that date?

A. That's right, sir.

Mr. Rolston: I would like to offer this as one
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exhibit. I know Sears like to keep their original

records, and there will be no objection to their re-

turn after the termination of the case.

The Court : You may substitute photostats.

Mr. Rolston: This copy of voucher and check

No. A125670, under date of January 13, 1944, to-

gether with the original invoices of Bower-Giebel,

attached thereto, is offered.

The Clerk: That will be Plaintiff's Exhibit 14.

Mr. Rolston: I will also have marked at this

time copy of voucher No. A108592, under date of De-

cember 6, 1943.

The Clerk : 15.

Q. By Mr. Rolston: Examine Plaintiff's No.

15, which is a copy of check voucher No. A108592,

under date of December 6, 1943, for $9,100.62?

A. Correct.

Q. That is an original record of Sears, Roebuck ?

A. That's right.

Q. I will ask you whether or not the invoice of

Bower-Giebel, under date of November 22, 1943,

calling for 247 cases Pan O' Butter Chocolate Pe-

can Fudge, 18 pounds to the case, total amount paid

on this invoice $2,445.30, and ask you [338] if that

invoice was paid by that check ? A. It was.

Q. I also call your attention to invoice dated

The Court: Cannot that be covered by an omni-

bus question; if he would say that check is made

up of invoices attached, and giving the numbers, it

will save time?

Q. By Mr. Rolston: Mr. Saxe, the invoices
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which are attached to this copy of vonchei were all

paid by this check, is that correct?

A. That is correct, sir.

Q. Mr. Saxe, did you have a phone conversation

with Mr. Ashby on or about January 12th, where

he told you to stop payment on this account?

A. To the best of my recollection I did, yes.

Q. Had he ever asked you to stop th-p account

previously to that?

A. I don't recall that he did. I may have records

to the contrary, however.

Mr. Rolston : That is all.

Cross Examination

By Mr. Wheeler

:

Q. Mr. Saxe, showing you Exhibit No. 3, I will

ask you if you recognize that exhibit?

A. Yes, sir, I do.

Q. What is that exhibit? [339]

Mr. Rolston: To which I object. The exhibit

speaks for itself. It has already been identified.

Mr. Wheeler: Just so he can identify it.

A. It is an order to me by Mr. Ashby to with-

hold payment of this accoimt.

Q. Did you receive it on tlie date that it bears?

A. That is hard for me to state. I assume that I

did.

Q. With reference to check No. A 125670, which

bears date January 13, 1944, was that check drawn

and issued on January 13th?
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Mr. Rolston : To which I am going to object. It

speaks for itself.

The Court: No; there may be a variation in

dates. Overruled.

A. No, the check was actually drawn to follow

out regular routine, the day before.

Q. By Mr. Wheeler: So that it was drawn on

the 12th? A. That's right.

Q. At the time that you received this stop or-

der, did you make a search for that check?

A. I would say that I did not, not knowing

there was one in process.

Q. Was the check in the possession of Sears,

Roebuck and Company? [340]

A. On January 13th!

Q. On January 12th.

A. Yes, I believe it was.

Q. What was the procedure with reference to its

mailing ?

Mr. Rolston: To which I am going to object as

entirely immaterial, your Honor. The check speaks

for itself.

The Court: It has a bearing upon whether this

order was received while the check was in process

of being sent. You say you attach some significance

to the fact that these payments were made. Over-

ruled.

A. Will you restate the question ?

The Court: Will you read the question?

(Question read by the reporter.)

A. The usual procedure is to write the check,
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in this case, on the 12th; it would follow through

the cashier's office, where the check is put through

the protectograph, and signed and mailed on the

13th.

Mr. Wheeler: I have no further questions.

Redirect Examination

Bv Mr. Rolston:

Q. Mr. Saxe, do you have a copy of the un-

paid invoices of Bower-Giebel Wholesale Company

with you?

A. No, I don't. I believe they are here. I will

take that back. I do have a copy of them. [341]

Q. Will you look through these copies that you

have before you, and, excluding the top one, did

any of those invoices cover any fudge, except for

the top one?

A. I am not too familiar with candy. However,

to the best of my knowledge I will answer your

question.

Q. To save the necessity of that, let us intro-

duce the whole thing, and we can examine it.

The Court: What is the materiality of putting

it in?

Mr. Rolston: The reason I want him to look

through it, your Honor, is only in regard to Exhibit

3. He says he did not hold up the orders, except

the one order, and the other invoices were held up

and unpaid. I want to bring that fact into the

record.
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The Court: He is examining them. He can tell.

A. It appears that, other than the top invoice,

they don't cover fudge, to the best of my knowledge.

Q. By Mr. Rolston: Nevertheless, you did hold

up the payment of those invoices, did you not?

A. That's right.

Mr. Rolston : That is all.

(Short recess.) [342]

JOSEPHINE McCANCE,

called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows:

The Clerk: State your name, please.

The Witness: Josephine McCance.

Direct Examination

By Mr. Rolston:

Q. Mrs. McCance, you are employed by Bow-

er-Giebel Wholesale Company?

A. Yes, I am.

Q. You are Mr. Bower's secretary, are you not?

A. Yes, sir.

Q. I show you Plaintiff's Exhibit 8 in evidence,

which is a copy of two letter dated November 29th,

and December 3rd, both of which are addressed to

the Bank of America, and have attached to them

four checks. You typed those letters, did you not?

A. Yes, I did.

Q. Do you recall Mr. Ashby being present in the

store on the occasions when you typed these letters ?
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A. I am positive of his being there on December

3rd, but I am not so sure of November 29th.

Q. Calling your attention to the letter of De-

cember 3rd, do you recall any conversation by Mr.

Ashby and Mr. Bower that you overheard at that

time ? [343]

A. Yes, sir, Mr. Ashby came in in the morning,

just before we opened, and we all went in together,

and Mr. Ashby said that the fudge he had received

was a little runny and moist, and the girls didn't

like to handle it, but he thought if they would open

the case and let it dry out, why, they could use it

very easily.

Q. Was Mr. Ashby present when Mr. Bower

told him to withdraw the stop-payment?

A. Yes, sir, he was.

Mr. Rolston: You may cross-examine.

Mr. Wheeler: I have no questions.

The Court : Call your next witness.

E. CARLTON BOWER,

called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows

:

The Clerk: State your name.

The Witness: E. Carlton Bower.

Direct Examination

By Mr. Rolston:

Q. Mr. Bower, you are employed by Bower-

Giebel Wholesale Company, is that right ?
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A. Yes, sir.

Q. Calling your attention to the month of De-

cember, [344] 1943, did the warehouse in which the

business is operated have a quantity of fudge on

hand? A. Yes, sir.

Q. Did you examine any of that fudge?

A. I did.

Q. Did you see any fudge that was moldy, or

had signs of mold 1 A. No, sir.

Q. How many cases do you think you looked at

yourself ?

A. Oh, I suppose I have looked at 25, 50 or 100

cases, sir.

Q. Calling your attention to the fudge, on or

about January 11, 1944, which was brought back

to the warehouse from Sears, Roebuck and Com-

pany, 1928 pounds, did you examine that fudge, or

any of it? A. I did.

Q. About how much of it did you examine?

A. Approximately eight or 10 cases.

Q. Were there any signs of mold in any of those

cases? A. None that I examined, sir.

Q. Do you recall whether or not part of the

fudge you had on hand the latter part of Decem-

ber, as well as the 1928 j^ounds returned from

Sears, were sold in the ordinary course of business ?

A. They were. [345]

Q. Did you receive any complaints of any na-

ture from any purchaser? A. I did not.

Q. Mr. Bower, you were present at various con-

versations with Mr. Theaker with your father?



Sears-Roehuck d Co. 349

(Testimony of E. Carlton Bower.)

A. I was.

Q. You heard your father testify concerning

those conversations •? A. I did.

Q. Your father's testimony concei-ning those

conversations was substantially correct, was it not?

A. Yes.

Mr. Rolston : If you want me to go into the con-

versations

The Court: I don't know that there is any need

for that. I don't know that the negotiations have

anything except as containing possibly admissions.

I think, if there was a settlement, it was between

Ashby and the other man; between Bower and

Ashby; not Theaker. I don't think you should take

a lot of time going over matters of corroboration.

Mr. Rolston: I think they would have some

bearing on Sears' attitude.

The Court: There is no question but what they

continued to do business with them. I think that is

[346] sufficient, so far as this witness is concerned.

You may answer the last question. Did you hear it?

A. May I have the question?

The Court: Yes. Read it, Mr. Dewing.

(Question read by the reporter.)

The Court : Let me reframe that. Is your recol-

lection of the testimonv such that if vou were to an-

swer in detail the same questions, would you testify

in substance in the same manner as your father?

A. Yes.

Q. About the conversations at which you were

present ? A. Yes.
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Q. Can you add anything your father may have

omitted from his narrative?

A. May I say this, your Honor: I don't recall

whether Mr. Bower said he told Mr. Theaker, "We
don't feel as though we had any further responsibil-

ity with the fudge, because of our action of Novem-

ber 29th and December 30th." And that anything

he did would be as an assistance to Sears with their

attempted settlement with the Karmelkorn Com-

pany.

The Court: Go ahead.

Mr. Rolston : That is all.

Mr. Wheeler: I have no further questions.

Mr. Rolston: We rest at this time.

The Court : Any rebuttal ? [347]

Mr. Wheeler: Yes.

MORLEY L. THEAKER,

called as a witness on behalf of the defendant in

rebuttal, being first duly sworn, testified as follows

:

The Clerk : Please state your name.

The Witness: Morley L. Theaker.

Birect Examination

By Mr. Wheeler:

Q. Mr. Theaker, do you recall having conver-

sations with Mr. Bower during the months of Jan-

uary and February, 1944, with reference to Pan O^

Butter Fudge? A. Yes, sir, I do.
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Q. Do you recall when the first conversation

occurred ?

A. It would have been during the month of Jan-

uary; the latter part of January.

Q. How did the conversation take place ?

Mr. Rolston: Just a minute. Is this prelimi-

nary ?

Mr. Wheeler: Yes.

A. Well, the conversation, the initial conversa-

tion was over the telephone.

Q. By Mr. Wheeler: Now, will you state the

conversation that occurred between yourself and

Mr. Bower?

A. Yes, sir. I called Mr. Bower, asking him to

[348] either explain by telephone or come over and

see me, so that we could try to eliminate a misun-

derstanding that had occurred, or seemingly oc-

curred, up to this time regarding the defective

fudge.

Q. Will you go on? Just state the conversation

that occurred?

A. Well, Mr. Bower advised that the responsi-

bilitv was with the factorv, and not with him, and

I, of course, told him that Sears, inasmuch as Sears

had placed the order with Bower-Giebel that Sears

would hold Bower-Giebel responsible for this defec-

tive merchandise.

The Court : Was that on the telephone ?

A. Yes, sir, this was on the telephone.

The Court: Go ahead.

A. Further conversation produced from me an
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invitation for Mr. Bower to come over and sit down
in my office, and try and work this problem out, and

specifically to see the merchandise up to this point.

Mr. Bower told me that only two representatives,

Mr. Erliart and, I have forgotten the other gen-

tleman's name, had seen the merchandise, but he

had not seen the merchandise, except a small sam-

ple Mr. Ashby had presented. So Mr. Bower agreed

to come to my office the following morning.

Q. By Mr. Wheeler: Was there any reference

in that conversation to a telephone conversation

between Mr. Bower [349] and Mr. Squiers ?

A. Mr. Bower specifically mentioned that

Squiers or Pocius—I have forgotten which—had

assured him an adjustment would be made to the

Sears, Roebuck Company.

Q. Was there any reference to the time when

the telephone conversation between Mr. Bower and

Mr. Pocius and Mr. Squiers had occurred?

A. Yes, sir, it was later; but it was before

Christmas.

Q. Was there any discussion at that time with

reference to taking the matter up with the Karmel-

korn people?

A. Yes, upon Mr. Bower's visit to my office

Q. I mean in this telephone conversation.

A. Well, I can't recall verbatim. I would say

that was possibly the second telephone conver-

sation.

Q. Then you had two conversations?

A. That's right.
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Q. When did the second conversation take

place?

A. After I had wired Chicago in an effort to

determine if they had made an adjustment to Mr.

Bower regarding this defective fudge.

Q. Can you fix the date of your telephone con-

versation, that is, the second telephone conver-

sation? A. I assume it was February 1st.

Q. With reference to that telephone conver-

sation, what was said at that time? [350]

A. Chicago, or our representative in Chicago,

upon contacting the Karmelkorn had been advised

that a satisfactory adjustment had been made with

Bower-Giebel, which applied to our defective fudge,

and I, of course, gave Mr. Bower that information.

The Court: Start from there, and just follow

it clearh^

A. O. K. Well, I gave that information to Mr.

Bowei, and hp disputed it and requested that I

contact, or he requested that I again contact our

Chicago office, and submitted to me some addi-

tional information which would refute the state-

ment made by the Karmelkorn representative,

which I did, and I subsequently received a long

detailed letter in which they again assured us that

an adjustment had been made to Mr. Bower.

Q. By Mr. Wheeler: In this telephone conver-

sation on February 1st was there aiiv reference to

the telephone conversation, or a telephone conver-

sation, between Mr. Bower and Mr. Squiers or

Mr. Pocius of Karmelkorn?
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A. Prior to Christmas Mr. Bower, in request-

ing that I contact the Chicago office, had assured

me that he had received a telephone from either

Squiers or Pocius, I don't recall which, advising

that they would make a satisfactory adjustment

for the defective fudge.

Q. And he stated that that conversation had

occurred [351] prior to Christmas?

Mr. Rolston: That has been asked and an-

swered, your Honor.

The Court: Go ahead.

Q. By Mr. Wheeler: Did you have any further

conversation with Mr. Bower during that time, I

mean during the telephone conversation?

A. I don't recall any additional information.

Q. By the Court: Did he talk to you as a result

of that, when he did arrive at your place after

the second telephone conversation?

A. No, after the first telephone conversation^

Q. Between the first and second?

A. That's right.

Q. By Mr. Wheeler: What visit did he make?

A. He and his son came up to my office. We
sat and discussed the case to some length, and then

drove to our warehouse where we inspected this

9,000 pounds of defective candy.

Q. During this conversation in your office did

you tell Mr. Bower that the first half of the candy

was good; that we sold all of that; that the last

lot was part good and part bad?

A. I told Mr. Bower that we had sold
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Q. Answer the question. [352]

A. Not specifically that, no, sir.

Q. What did you say?

A. I told Mr. Bower that we had sold 20,000

pounds out of the original 29,000 pounds purchased.

In other words, we had sold the good candy, and

we still retained 9,000 pounds of defective candy,

for which we wanted an adjustment.

Q. Was there any discussion with reference to

the service from Chicago being refrigerated, the

trucking service?

A. No, sir, there was not. I don't know that

there was such a service on candy.

Q. Did you say that the matter should be taken

up with the factory for adjustment?

A. No, sir. Mr. Bower said that.

The Court: In other words, you took the view

that you had dealt with Bower, and an adjustment

should be made between him and the company?

A. Absolutelv.

Mr. Rolston: May I interrupt to object to the

court's question as calling for the conclusion of the

witness ?

The Court : We are reaching the end of the case,

and I have had so many versions of this conver-

sation. We are trying it without a jury, and we
have got the power in the federal court, Mr.

Rolston, I think at this stage, where we have prob-

ably the last witness, to cut corners. I don't [353]

want to seem critical, but you are moving very

slowlv.
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Q. By Mr. Wheeler : Did you have any further

conversation with Mr. Bower?

A. Yes, after receiving the final letter from

Chicago, in which they gave me a detailed account

of their adjustment with Mr. Bower, and assured

us any adjustment we might expect would have to

come from Mr. Bower, I, in turn, called him and

acquainted him with this information from Chi-

cago, and asked him to discuss it with me. At that

time he terminated the conversation abruptly by

stating that he and I would be unable to adjust

the matter.

Q. Did you have any conversation on or about

February 11th with reference to Squiers of Kar-

melkorn or O'Brien of Karmelkorn?

A. I don't recall, Mr. Wheeler; it would have

been contained in the letters which I received from

our Chicago parent.

Mr. Wheeler: I have no further questions.

Cross Examination

Bv Mr. Rolston:

Q. Mr. Theaker, during one of these conversa-

tions Mr. Bower did go over a series of Karmel-

korn invoices and checks which paid for them, did

he not? A. Yes, he did.

Q. I show the witness Plaintiff's Exliibit 4, a

series [354] from 4-A to 4-M.

The Court : Those are invoices between the Kar-

melkorn

Mr. Rolston: Invoices between Karmelkorn and

Bower-Giebel.
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A. Tliat's ri^lit. I liave reviewed those.

Q. Mr. Bower pointed out to you at that time

that the only adjustment he received from Karmel-

korn was covering his own fudge, and did not

involve Sears' fudge in any way, is that right?

A. That was his contention.

Q. As a matter of fact, you asked Mr. Bower

to take it up with the factory and see if the factory

w^ould make an adjustment for his fudge?

A. Certainly, I asked him to make an adjust-

ment, and if it required negotiations with the fac-

tory it was his responsibility.

Mr. Rolston: I ask that the last portion be

stricken as not responsive.

The Court: I think I wdll strike the entire

answer. Listen to the question carefully, and if

you can answer it yes or no you may do so, and

then if you want to explain it, you may. Read the

question again, please.

(Question read by the reporter.)

A. Not specifically in those words, your Honor.

The Court: All right. [355]

Q. By Mr. Rolston: Mr. Theaker, I show you

a copy of a letter addressed to you from Bower-

Giebel, which is Plaintiff's Exhibit 10, and it has

attached to it a copy of a telegram. Did you re-

ceive that letter? A. Yes, sir.

Q. You did receive this? A. Yes.

Q. You also received a copy of this letter of

November 29th, did you not?

A. I would have to see it, of course.
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Q. I will show it to you.

The Court: Mr. Theaker, you did not tell us

what your position is; at least I did not hear you

tell us. Everybody assumes that we know as much

as they do about these personalities. So will you

tell us the position you occupy, which brought you

into this?

A. I am the district superintendent, with head-

quarters in our main office here in Los Angeles.

Q. It is a part of your job to end disputes'?

A. Yes, operational problems.

Q. Operational problems between the manage-

ment and outsiders come to you? A. Yes.

Q. By Mr. Rolston: I hand you a copy of the

letter of November 29th. You received a copy of

that, did you not? [356]

A. Yes, sir, I received a copy of this.

The Court: Refresh my recollection. Which

letter are you talking about?

Mr. Rolston: That is the letter when Mr. Ashbv

complained.

The Court: November 29th.

Mr. Rolston: Yes. I show you at this time

Plaintiff's Exhibit No. 11, a letter directed to

you, under date of February 11, 1944, and it has

attached to it certain listings of fudge, which is

directed to Sears, Roebuck, and the manner in

which Bower paid for it. Did you receive that

letter and a copy of the statement?

A. Yes, sir, I did.

Q. In the previous telephone conversation, to-
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gether with that letter, Mr. Bower repeatedly told

you he had paid in full the purchase price of the

fudge that Sears bought, is that right?

A. Yes, sir, he told me that.

Q. Do you recall either of the Mr. Bowers,

—

either of them pointing out to you at the warehouse

that the fudge had not been pro-rated properly;

that still part of the first shipments were on hand?

A. Yes, sir, I remember, I don^t recall spe-

cifically mentioning of rotation, but they did call

my attention to part of the first shipment being-

included in the defective lot. [357]

Q. When you are referring to the defective lot,

you are referring to all the fudge you had on hand ?

A. I am referring to the defective 9,000 pounds.

Q. By the Court: That was returned to the

stock pool? A. Yes.

Q. That is what you were talking about? You
were calling it defective. You had not examined

it yourself; it had been placed there from various

sources ? A. Yes.

Q. You were talking about that? A. Yes.

Q. But you had not individually examined the

9,000 pounds to see its condition?

A. I examined perhaps 25 or 30 cases of it.

Q. In the presence of Mr. Bower?

A. I examined possibly 15 cases in the presence

of Mr. Bower.

Q. By Mr. Rolston: That was in February?

A. Yes, sir.
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Mr. Rolston: That is all.

Mr. Wheeler: I have no further questions. Mr.

Ashby.

The Court : Let us limit Mr. Ashby. Mr. Ashby

has been back and forth with this story, and I want

to limit the picture to new matters. [358]

Mr. Wheeler: Yes.

RALPH PARKER ASHBY,

recalled as a witness on behalf of the defendant,

in rebuttal, having been previously duly sworn,

testified as follows:

Direct Examination

By Mr. Wheeler

:

Q. Mr. Ashby, did you have any conversation

with Mr. Mitchell on the occasion of the visit of

Mr. Mitchell on January 12th to your office, or at

any other time, in which you stated that Sears,

Roebuck and Company had already taken a 20c

mark-down on the fudge, and that it was not Sears*

policy to sell merchandise at a loss?

A. I did the first statement, that is, to the effect

that Sears had already taken a 20c plus mark-

down, but I did not make the latter part of the

statement.

Q. Did you have any conversation with Mr.

Clark after December 24th, or at any other time,

in which you stated that you had over-bought on

this Pan O' Butter Fudge?
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A. I absolutely did not have that conversation

at that time.

Q. Or at any other time did you have sueh con-

versation ?

A. Nor at any other time did I make that

statement.

Q. Did you have any conversation with Mr.

Bower, either [359] before Christmas or after

Christmas, in which you stated to him that you

had over-bought?

A. I absolutely did not make that statement.

Q. With reference to this question of over-

buying, do you have figures as to candy sales, or

sales of the candy departments of the stores, during

that period of time ? A. I do.

Mr. Rolston: To which we object. I don't think

it is material at all.

The Court: I don't think it is material. The

question is as to the particular item in this com-

plaint ; that is what we are interested in.

Mr. Wheeler: If your Honor please, it is just

to show the volume of sales.

The Court: I don't think that would bear npon

the question.

Q. By Mr. Wheeler: With reference, Mr. Ash-

by, to your conversation on October 20, 1943, in

Mr. Bower's office, was there any discussion in your

presence with reference to the method of shipment?

A. There was no discussion in my presence as

to the method of shipping other than the statement

as to carload quantity.
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Q. Now, Mr. Ashby, based upon the testimony

as to the manner in which this candy was packed,

and the type of fudge [360] that it was, and the

method of storing the fudge, what is your opinion

as to the time which this fudge should last?

Mr. Rolston: To which we object, your Honor,

upon the ground that it is not proper rebuttal,

asking for a conclusion of the witness.

The Court: Objection overruled.

A. In my opinion, fudge of this type should

keep as a minimum, four months, and I have known

specific instances where it has kept a year.

' Q. By Mr. Wheeler: That is, under conditions

similar to those under which this fudge was kept,

according to the testimony?

A. What I would call a normal handling.

The Court: We already know this fudge was

kept ordinarily in your storeroom.

A. That's right.

Q. Where the temperature was rather cool, and

only from day to day various amounts were brought

down to the store which, of course, was heated to

a higher temperature. A. That's right.

Q. By Mr. Wheeler: Mr. Ashby, referring to

your telephone conversation with Mr. Bower on

December 2, 1943, did you state, "Don't worry; T

can use the fudge"?

A. I did not make that statement.

Q. Did you have any conversation with Mr.

Bower prior [361] to Christmas with reference to

losing your job? A. I did.
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Q. When was that conversation?

A. The exact date I do not recall. As T pointed

out before, there were many times I was talkini;-

with Mr. Bower, as much as two or three times a

week. I don't recall when that particular state-

ment was made.

Q. What was the conversation that you had?

A. I don't recall the exact w^ords of the con-

versation, but I can recall making that statement.

I used it as a pressure, to try and get some adjust-

ment from Mr. Bower.

Q. By the Court : Did you tell him in that con-

versation—I think it was already asked and denied

—did you tell him in that conversation that the

big shots called you on the carpet, and you over-

bought this item and came near losing your job,

but things were all right?

A. I testify to making the statement that I came

near losing my job, but I don't testify to the state-

ment that the big shots were all excited, because

they weren't.

Q. Did you in any of this conversation intimate

you over-bought this particular item; that you were

being held responsible for it, and you were at-

tempting to get your money out of it?

A. It was my job to be held responsible for it,

but I did not make the statement that I had over-

bought the item. [362]

Q. By Mr. AVheeler: In your conversation at

the time that you took the slab of fudge that was
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hard to Mr. Bower's office, did he at that time

say to you, "There's nothing that I can do to the

fudge"?

A. He did not.

Q, Did he at any time, prior to January 12th,

disclaim responsibility for the fudge?

A. No, he did not.

Q. Did you at any time have a conversation

with Mr. Bower in which you stated that the fudge

was kept in rooms in which the temperature was

maintained at 72 degrees?

A. May I explain that we had that conversa-

tion, but there was no specific mentioning of the

degree of temperature.

Q. What was the conversation?

A. The conversation was just along the line of

what the temperature was. I explained that it was

cool, but the degree was not mentioned.

The Court: Did he ever intimate to you he

thought you kept it too hot, and no wonder it was

running because you kept it in a hot room?

A. That is correct. He brought that up from

time to time.

Q. But you did not at any time agree that was

the case, and that would cause the trouble, did you?

A. No, sir. [363]

Mr. Wheeler: I have no further questions.

Cross Examination

By Mr. Rolston:

Q. That conversation regarding Mr. Bower
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bringing- in the heat situation only came \x\) after

you showed him this piece of fudge?

A. That's right.

Q. There was no mention of any hot temper-

ature prior to January 4, 1944?

A. Not that I recall.

Q. As a matter of fact you did not ask Mr.

Bower to do anything about the fudge between No-

vember 25th and January 4, 1944, isn't that true?

A. I certainly did.

Q. When?
A. On each of the various trips that I made

down to Mr. Bower's office, there was always some

grumbling about the fudge.

Q. You say ''grumbling"?

A. Yes, about having a lot of trouble with this.

Q. Having trouble with the girls?

A. As I explained before, that statement about

trouble with the girls was only extracted from the

body of my statement.

Q. That was part of your statement, thougli?

A. Yes, sir, that part was.

Q. As a matter of fact, though, you at no time

told him that something was going to have to be

done about this, between November 25th and Jan-

uary 4th, is that true?

A. I don't recall making that specific remark.

Q. You never asked him for an adjustment be-

tween those dates, did you ?

A. I would like to qualify my answer.

Q. First answer yes or no.
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A. I did not ask for a specific adjustment, be-

cause from our j^revious conversation we were

merely settling down to the particular part of the

fudge that was salable. There was no question of

adjustment, because at that time I did not know
how much the salable fudge amounted to.

Mr. Rolston: I move to strike out the last part

of the witness' answer as a conclusion, and not an

explanation.

The Court: You asked a general question, and

he gave you a direct answer, and then explained it.

You have given us your version of what took place

when you told him about having stopped payment

on his invoices, and then about dictating a letter

in your presence. I don't remember whether you

were asked this specific question on cross exami-

nation—whether you did not say to him, "I'll keep

the fudge"; did you say thaf?

A. I don't remember that statement, no, sir.

Q. Relate the statement you made at the time.

I am talking about the second conversation when

he called in the young lady and told her to write

to the bank and withdraw the stop-payment.

A. Well, sir, I can't recall the exact conversa-

tion at that time because, as I stated before, I

was not too concerned about Mr. Bower indi-

vidually. My recollection of the thing is that he

probably called the girl over.

' Q. But you told us already that you told him

at that time that you would not sto]) his invoices?

A. Yes, that I would stop
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Q. That yon would not stop them. You said

you told him you had stopped them, but in fact you

had not? A. I had not actually done it.

Q. You merely told him in this conversation

that you had not stopped them?

A. That's right. I had not actually at any time

stopped them.

Q. You did not actually stop them until you

sent the note of the 12th of January to Mr. Saxe?

A. That is correct.

Q. I thought perhaps that would refresh your

your recollection as to what you did say when

you told him you had decided for the present, at

least, not to stop his invoices, but let them go

through? [366]

A. I can't recall, because, as I said, we were

back/ and forth together continually. I know I told

him that I was going along with the fudge, the

salable part.

Q. You did not use the words ''I'll keep the

fudge"? A. No.

Q. And that you were going to do it because

Erhart had shown you how it could be done, and

that the suggestion was working out?

A. No, sir.

The Court: That may be repetitious, but it was

not clear in my mind. It may be clear to you

gentlemen. You are free to examine the witness

further on the subject.

Mr. Rolston: No, your Honor, I think this wit-
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ness has covered that particular thing several

times.

The Court: All right.

Q. By Mr. Rolston: Did you tell Mr. Bower

at any time, on either December 2nd or 3rd, that

you could use the fudge all right"?

A. I did not get the last part of the statement.

Q. Did you tell Mr. Bower at any time, on

December 2nd or 3rd, words to this effect: "I can

use the fudge"? A. I did not.

Q. You never used such words at all?

A. No.

Q. Your answer to that is no ? [367]

A. I said, "I can use the fudge that is salable."

Q. You added those words'?

A. Definitely. That was the whole purport of

the conversation.

Q. You added those words each time you made

a remark regardmg the use of the fudge?

A. If I made the remark I only made it once,

and those words were on the end of it.

Q. You knew that this fudge had butter in it,

did you not?

A. I don't know that it had butter in it. It said

that on the label.

Q. That it had cream in it?

A. It said that on the label.

Q. You knew those items of fudge are highly

perishable? A. Are they?

Q. Do you know that?

A. Those two items are highly perishable under

a certain set of circumstances.



Sears-Roehark d- Co. 369

(Testimony of Ralph Pai'kor Asliby.)

Q. You knew that fact, did you not?

A. Yes, I knew that fact.

Q. If the butter was in large proportion as well

as the cream in large proportion, that would in-

crease its perishability, would it not?

A. Under a certain set of circumstances only.

Q. You know, as a matter of fact, that butter

and cream have to be kept under refrigerated con-

ditions to be preserved any substantial length of

time?

A. I think that is general knowledge, yes.

Mr. Rolston: That is all.

Redirect Examination

By Mr. Wheeler:

Q. Mr. Ashby, if butter and cream are in fudge

that is properly cooked, what is the situation with

reference to the keeping qualities of the fudge?

A. That fudge should keep—and I speak as an

expert; I have been in many factories where fudge

has been made—that fudge should keep a minimum

of from four months to a year, and if the Judge

will give me one moment I can point out very

definite facts about fudge. May I?

Mr. Rolston: I object to any voluntary state-

ment of the witness.

The Witness: All right. You asked for it.

Mr. Rolston: I did not ask for it.

The Court: I think that is sufficient. I don't

want to open up a new field.

Mr. Wheeler : I have no further questions. [369]
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IDA FRIEDLAND,
t

called as a witness on behalf of the defendant, in

rebuttal, being first duly sworn, testified as follows:

The Clerk: State your name.

The Witness: Ida Friedland.

Direct Examination

By Mr. Wheeler:

Q. Miss Friedland, you are employed by Sears,

Roebuck and Company? A. I am.

Q. You are secretary to Mr. Theaker?

A. Yes, sir.

Q. Calling your attention to a telephone con-

versation between Mr. Bower and Mr. Theaker on

or about February 1st, 1944, I will ask you if you

made stenographic notes of that telephone con-

versation? A. I did.

Q. Do you have your notes with you?

A. Yes, I do.

Q. Will you read from your notes the portion

of the conversation commencing as follows: "That

man in Chicago" ?

A. ''That man in Chicago assured me that he

would make your fudge good. Squiors, he's the

sales manager for salad dressing, and Victor of

Karmelkorn, they are in together on this fudge.

If you have a way of communicating with your

[370] boys in Chicago, remind them that he i)osi-

tively assured me, with a long distance telephone

call, they would make any fudge good that Sears

had. He called just before Christmas."
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Q. ]^oes tliat telex^lione conversation he^in *'Mr.

Bower: Thev should"

A. No; that's another conversation.

Q. Will you read that portion of your notes

which indicates that Mr. Bower is again talking,

and they should make that direct with him?

A. Yes. Mr. Bower speaking: "They should

make that direct with you. They can use the sugar

content out of it. Maybe Sears, Roebuck can handle

it in Chicago and save the transportation. But if

we will get the 9,000 pounds of good fudge we will

accomplish something. They are not out anything*

but their labor. Mr. Squiers assured me they would

make good any defective fudge that Sears had.

He is a manager of Durkee mayonnaise. Victor

Pocius flew here. He has the concession in your

seven or eight stores. He sold that fudge in your

store a good many years. He appeared to be a

very fine man. I thought everything was O. K.

We reached an agreement. Ashby said he could

use it or I would have been glad to come over

and see him."

Q. Will you also read the next conversation

with Mr. Bower ? [371]

A. (Reading) : "I believe they will be glad to

make the fudge all good. They will work it all

over. The material is still there and they can

work it all over. In your night letter be sure and

remind them to check and see if he has the con-

cessions in your stores. Squiers seems to have the
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authority. He is the man who positively assured

me that he would make any fudge good to you.

Mr. Wheeler : I have no further questions. You

may cross-examine.

Mr. Rolston: No questions. It is exactly the

same.

ELLEN HIBBS,

called as a witness on behalf of the defendant, in

rebuttal, being first duly sworn, testified as follows:

The Clerk: State your name.

The Witness: Ellen Hibbs.

Direct Examination

Bv Mr. Wheeler:

Q. Miss Hibbs, you are employed by Sears, Roe-

buck and Company? A. That's right.

Q. You are Mr. McCaffrey's secretary, are you?

A. Yes, sir. [372]

Q. He is the district manager?

A. Yes, sir.

Q. Calling your attention to a telephone con-

versation between Mr. Bower and Mr. Theaker, did

you make a transcription in shorthand of that

telephone conversation? A. Yes.

Q. Can you find your notes, the part which is

indicated as a conversation by Mr. Bower, and

beginning: "He knows different"?

A. (Reading) : "He knows different. They
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called nie on long distance telephone between

Christmas and New Year's. I have a record of

the man's name; he is connected with Karmelkorn.

We raised the dickens that they shipped more fudge

after we cancelled the shipment and they continued

to ship it. 1 told them we couldn't sell one dollar

a pound fudge after Christmas. We've been selling-

fudge at 89c but it wasn't moving fast enough for

the quantities we got. You haven't anything to

worry about. Sears have been complaining and

he says he will make Sears' fudge good, too. I'll

get the man's name. I believe between us we can

get that outfit to make it good."

Mr. Wheeler: I think that is all.

Q. By Mr. Rolston: When was that conversa-

tion?

A. February 1st.

Mr. Wheeler: I have no further questions. I

have no [373] further witnesses.

The Court: Anything else?

Mr. Rolston: No, vour Honor.

[Endorsed] : Filed Jan. 14, 1946. [374]
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[Endorsed]: No. 11236. United States Circuit

Court of Appeals for the Ninth Circuit. Bower-

Giebel Wholesale Co., a co-partnership composed

of Earl E. Bower and Walter Hamilton Bower,

Appellant, vs. Sears-Roebuck & Co., a corporation,

Appellee. Transcript of Record. Upon Appeal

from the District Court of the United States for

the Southern District of California, Central Divi-

sion.

Filed January 19, 1946.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit.

In the Circuit Court of Appeals of the United

States for the Ninth Circuit

No. 11236

BOWER-GIEBEL WHOLESALE COMPANY,
etc.,

Plaintiff and

Appellant

vs.

SEARS, ROEBUCK AND CO.

Defendant and

Appellee

STATEMENT OF POINTS ON APPEAL AND
DESIGNATION OF RECORD

Comes now the appellant, Bower-Giebel Whole-

sale Company, a co-partnership and makes this
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statement of points on appeal and designation of

the record required to be printed as follows:

STATEMENT OF POINTS ON APPEAL

I.

The evidence is insufficient to justify the decision

and judgment in the following specifications, among

others

:

(1) The judgment should be for the plaintiff in

the sum of $7,738.99, together with interest at the

rate of 7% per annum from January 14, 1944,

against which the Court apparently has allowed a

set-off in the sum of $6,637.80;

(2) The evidence is insufficient to support the

finding and conclusion that notice of any alleged

defect was given to the plaintiff with sufficient

timeliness and clarity as required by the laws of

the State of California and of the United States

Courts

;

(3) That the evidence is insufficient in failing

to disclose any cause for the alleged defectiveness

of the merchandise involved;

(4) That the evidence is insufficient to support

the damages allowed on the counterclaim in that

the defendant failed to set forth all of the elements

of said alleged damage.

II.

Errors in law occurring in and during the trial,

including, but not limited to the following:

(1) All evidence of other adjustments of cand>
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other than that delivered to the defendant and

appellee was not properly admitted as in being

l^roof of whether or not candy delivered to the

defendant and appellee was defective or to prove

anv other issue before the Court;

(2) The evidence clearly shows that the defend-

ant and appellee, by their conduct, statements, and

actions, were estopped from claiming any breach

of warranty.

(3) That the Court did not properly apply the

measure of damages and loss of profits;

(4) That the Court erred in finding that there

was any express warranty;

(5) That the Court erred in finding that there

was any express request by plaintiff for defendant

to continue to receive further shipments;

(6) That the Court erred in finding that plain-

tiff would be required to pay defendants' losses for

the unmerchantable portion of the product deliv-

ered;

(7) That the Court erred in making any finding

whatsoever with regard to any adjustments made

between plaintiff and the manufacturer involving

candy other than that delivered to the defendant.

DESIGNATION OF RECORD

The appellant requests and designates that the

entire transcript be printed, as well as all of the

exhibits in that all of said record and exhibits are
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necessary for a proper and full consideration of

all of the points raised by the appellant.

Respectfully submitted

:

(Signed) JEROME D. ROLSTON
Attorney for Plaintiff and

Appellant

(Affidavit of Service by Mail attached.)

[Endorsed]: Filed January 31, 1946. Paul P.

O'Brien, Clerk.

[Title of Circuit Court of Appeals and Cause.]

ORDER ELIMINATING EXHIBITS FROM
PRINTED TRANSCRIPT

Good cause therefor appearing, It Is Ordered
that the original exhibits in above cause need not

be printed in the printed transcript of record, but

will be considered by the Court in their original

form.

(Signed) FRANCIS A. GARRECHT
Senior United States Circuit

Judge.

Dated: San Francisco, Calif., February 12, 1946.

[Endorsed]: Filed February 13, 1946. Paul P.

O'Brien, Clerk.




